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BOOK XX, 


Of laws in relation to commerce, confulered 
in its nature and n 
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CHAP. 1. 


of commerce. 


T* following ſudjects deſerve to Site treated 


0s. 4 


in a more extenſive manner: but the nature 

of this work will not allow it. Fain would 
I glide down a gentle river; but I am carried away 
by a torrent. 

Commerce is a cure for the moſt deſtructive preju- 
dices ; for it is almoſt a general rule, that wherever 
we find agreeable manners, there commerce flouriſhes ; 
and that wherever there is commerce, there we meet 
with agreeable manners. | 

Let us not be aſtoniſhed, then, if our manners are 
IE now leſs ſavage than formerly. Commerce has every 
Vor. II. A where 
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that in + countries 
the ſpirit of commerce, they make a traffic of all 


certain ſenſe of exact juſtice, oppoſite on the one hand ; 
to robbery, and on the other to thoſe moral virtues ® 


vantage of others. 
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where diffuſed a knowledge of the manners of all na- 
tions; theſe are compared one with another, and from . 
this compariſon ariſe the greateſt advantages. 

Commercial laws, it may be faid, improve man- 6 
ners, for the ſame reaſon as they deſtroy them. They ; 
corrupt the pureſt manners *; this was the ſubjet of WF, 
Plato's complaints: and we every day ice cant they y 

poliſh ang refine the moſt barbarous. 


CHAP. IL h 
Of the ſpirit of commerce. | 


EACE is the natural effect of trade. Two na- h 
tions who traffic with each other become reci- Mee 
procally dependent; for if one has an intereſt in buy- WW; 
ing, the other has an intereſt in ſelling ; and thus their WM, 
union is founded on their mutual neceſſities. 1 
But if the ſpirit of commerce unites nations, it does 


not in the ſame * individuals. We ſee, 
where the people move only by 


the humane, all the moral virtues: the moſt trifling | 
things, thoſe which humanity would demand, are 
there done, or there given, only for money. 

The ſpirit of trade produces in the mind of man a 


which forbid our, always adhering rigidly to our own | 
private intereſt, and ſuffer us to neglect it for the ad- 


* Czſar ſaid of hs Gauls, that they were ſpoiled by the neigh- 
+$ourhood and the commerce of Marſeilles; inſomuch that they 
who formerly always conquered the Germans, were now become Ger, 

ioferior to them, War »f the Gauls, I. b. 6. | t- 

+. Holland. . 


— 


The 
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a- The total privation of trade, on the contrary, pro- 
m duces robbery, which Ariſtotle ranks in the number of 


means of acquiring: yet it is not at all inconſiſtent 


12 with certain moral virtues. Hoſpitality, for inſtance, 
ey is moſt rare in trading countries, while it js found in- 
of the moſt admirable perfection among nations of rob- 
ey bers. 

It is a ſacrilege, ſays Tacitus, for a German to ſhut 
his door againſt any man whognioever, whether known- 
or unknown. He who has “ behaved with hoſpitality 
to a ſtranger goes to ſnew him another houſe where 
this hoſpitality is alſo practiſed ;. and he is there re- 
ceived with the ſame humanity. But when the Ger- 
mans had founded kingdoms, hoſpitality was become 
WF burdenſome. This appears by two laws of the f code 


on every barbarian, who preſumed to ſhew a ſtranger 
the houſe of a Roman; and. the other decreed, that 


the inhabitants, every oe being obliged to Pay his 
ng proper proportion. | 
H A F. III. 

E Of the poverty of the people. 
nd 183 RE are two ſorts of poor; thoſe who are ren - 

bi dered ſuch by the ſeverity of the government; 
wn theſe are indeed incapable of performing almoſt any 
d- great action, becauſe their indigence is a part of their 
ſlavery, Others are poor, only becauſe they either 
deſpiſe, or know not the conveniencies of life ; and 
hey Et qui modo hoſpes fuerat, monſtrator hoſpitii, De moril o 


>mc Germ. Vid. Cæſar, de bello Gal. lib. 6. 
| +: Tit. 38, 


of the Burgundians; one of which inflicted à penalty 


whoever received a ſtranger ſhould be indemnified by 


A 2: theſe: 
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theſe are capable of accompliſhing great things, 
becauſe their poverty conltitutes a part of their li- 
berty. 


CHAP. IV. 


Of commerce in difſerent governments. 


F PRADE has ſome relation to forms of govern- 
ment. In a monarchy it is founded on luxury ; 
and the ſingle view with which it is carried on, is to 
procure every thing that can contribute to the pride, 
the pleaſure, and the capricious whimſies of the na- 
tion. In republics, it is commonly founded on eco- 
nomy. Their merchants having an eye to all the na- 
tions of the earth, bring from one what is wanted by 
another. It is thus that the republics of Tyre, Car- 
thage, Athens, Marſeilles, Florence, Venice, and 
Holland, engaged i in commerce. 
This kind of traffic has a natural relation to a re- 
publican government: to monarchies it is only occa- 


ſional. For as it is founded on the practice of gain. 
ing little, and even leſs than other nations, and of 


making up for this by gaining . inceſſantly; it can 
hardly be carried on by a people ſwallowed up in 
luxury, who ſpend much, and ſee ps but objects 
of grandeur. 
Cicero was of this opinion, we he fo juſtly ſaid “, 

« that he did not like that the ſame people ſhould bs 
« at once both the lords and factors of the univerſe.” 
For this would indeed be to ſuppoſe, that every indi- 


_ vidual in the ſtate, and the whole - ſtate collectively 
had their heads conſtantly filled with grand views, 


1 * * - 
* Nulo eundem populum imperatorem & portitorem eſſe terra- 
rum, MW. = 


2 and 


2 


id 
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, and at the ſame time with ſmall ones; which is a. 
. contradiction. 

Not but that the moſt noble enterprizes are com- 
pleated in thoſe ſtates which ſubſiſt by economical 
commerce: they have even an intrepidity not to be 
found in monarchies. And the reaſon is tk is: 

One branch of commerce leads to another; the 


; ſmall to the moderate, the moderate to the great; 
0 thus he who has had ſo much deſire of gaining a little, 
* raiſes himſelf to a ſituation in which he is not leſs de- 
- ME firous of gaining a great deal. 

- Beſides, the grand enterpriſes of merchants are al- 
- ways neceſſarily connected with the affairs of the pub- 

7 lic. But in monarchies, theſe public affairs give as 

— much diſtruſt to the merchants, as in free ſtates they 

d appear to give ſafety. Great enterpriſes, therefore, 


in commerce, are not for monarchical, but for re- 
2. publican governments. 
* In ſhort, an opinion of greater certainty, as to the 
1 poſſeſſion of property in theſe ſtates makes them un- 
of dertake every thing. They flatter themſelves with. 


n the hopes of receiving great advantages ſrom the 
n ſmiles of fortune, and therefore boldly expoſe what 
ts they have already acquired, in order to acquire more; 


riſking nothing but as the:means of obtaining. 
A GENtRAL Rvuts.. A nation in flavery labours 


\& more to preſerve than to acquire ; a free nation, more 
» to acquire than to preſerve... 

- CHAP. V. 

1 Of nations that have. entered into an economical cm- 
Sz | merce. 


ra- 1 a neceſſary retreat in the midſt of a 
tempeſtuous ſea; Marſeilles, . a harbour which 

id an che winds, the ſhelves of the ſea, the diſpoſition - 
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of the coaſts, point out for a landing place, became 


| treaties and depend only on their own laws, 


Book XX. 


frequented by mariners; while the ſterility “ of the 
adjacent country determined the citizens to an econo- 
mical commerce. It was neceſſary that they ſhould 
be laborious, to ſupply what nature had refuſed ; that 
they ſhould be juſt, in order to live among barbarous 
nations, from whom they were to derive their proſpe- 
rity ; that they ſhould be moderate, that they might 
always enjoy the ſweets of a tranquil government; in 
fine, thac they ſhould be frugal in their manners, that 
they might perpetually enjoy a trade, the more cer- 
tain as it was leſs advantageous. 

We every where ſee violence and oppreſſion give 
birth to a commerce founded on economy, while men 
are conſtrained to take refuge in marſhes, in iſles, in 
the ſhallows of the ſea, and even on rocks themſelves, 
Thus it was, that Tyre, Venice, and the cities of 
Holland, were founded. Fugitives found there a 
place of ſafety It was neceſſary that they. ſhould 
ſubſiſt; they drew therefore their ſubſiſtence from the 


whole univerſe. 


CHAP. Vi 
The ſpirit of England, with reſpect to commerce. 


8 e tariff, or cuſtoms of England, are very un- 

ſettled with reſpect to other nations; they are 
changed. in ſome meaſure, with every parliament, 
either by taking off particular duties, or by impoſing 
new ones They endeavour by this means ſtill to 
preſerve their independence. Supremely jealous with 
reſpect to trade, they bind themſelves but little by 


. SS & % 8 I Rr — rr mayo 


* hab 43. c. 3. Mp 
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Other nations have made the intereſts of commerce 
yield to thoſe of politics : the Engliſh, on the con- 
trary, have always made their political interelts give 
way to thoſe of commerce. | | 

They know better than any other people upon earth 


at 

us how to value at the ſame time theſe three great ad- 
e- vantages, religion, commerce, and liberty. 

oF IT 


.CH AP. VII. 


1, „ what manner the economical commerce has been ſomes 
times reſtrained. 


I ſeveral kingdoms laws have been made, extreme. 
ly proper to humble the ſtates that have entered 

into the economical commerce. They have forbid: 
their importing any merchandizes, except the product 
of their reſpective countries; and have permitted them 
to trathc only in veſſels built in the kingdom to which 
they brought their commodities. | 

It is neceſſary that the kingdom which impoſes. 
theſe laws ſhould itſelf be able eaſily to engage in com- 
merce; otherwiſe it will, at leaſt, be an equal ſufferer, 
It is much more advantageous to trade with a com- 
mercial nation, whoſe profits are moderate, and who- 
are rendered in ſome ſort dependent by the affairs of 
commerce; with a nation, whole larger views, and, 
whoſe extended trade enables them to diſpoſe of their 
fuperfluous merchandizes; with a wealthy nation, 
who can take off many of their commodities, and 


n | 

A make them a quicker return in ſpecie; with a nation, 

ch under a kind of neceſſity to be faithful, pacific from 

by principle, and that ſeeks to gain, and not to conquer; ö 


it is much better, I ſay, to trade with ſuch a nation, 

than with others, their conſtant rivals, who will ne- 

ver grant ſuch great advantages. | . 
CHAP. | 


er 
. 4 
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Sn ae. vu. 


£ Of the probibitien of commerce. 


I is a true maxim, That one nation ſhould never 

exclude. another from trading with it, except for - 
very great' reaſons. The Japaneſe trade only with. 
two nations, the Chineſe and the Dutch. The * Chi- 
neſe gain a thouſand per cent. upon ſugars, and ſome-- 
tunes as much by the goods they take in exchange. 
The Dutch make nearly the ſame profits. Every na- 
tion that acts upon Japaneſe principles muſt necaſſa- 
rily be deceived ; for jt is competition which' ſets a. 
Juſt value on merchandiſes, and elfabliſhes the rela- 
tion between them. 

Much leſs ought a ſtate to lis itſelf ws an ob- 
ligation of ſelling its manufactures only to a fingle na- 
tion, under a pretence of their taking all at a certain 
price. The Poles, in this manner, diipoſe of their 
corn to the city of Dantzic: and ſeveral Indian prin- 
ces have made a like contract for their ſpices with the 
Dutch f. Theſe agreements are proper only for a. 
p or, nation, whoſe inhabitants are ſatisfied to forego 
the hopes of enriching themſelves provided they can 
be ſecure of a certain ſubſiſtence; or for nations, 
whoſe ſlavery conſiſts either in renouncing the uſe of 
thoſe things which nature has given them, or in being 
obliged to ſubmit to a diſadvantageous commerce. 


| 
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Du Halde, vol. 2. p. 10. 
+ This was firſt eſtabliſhed by the Portugueſe. Fr. n 


wage, * 15. part. 2. 
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S HAP. IX. 


An inſlitution adapted to economical commerce. 


IN ſtates that carry on an economical commerce, 


they have luekily eſtabliſned banks, which by their 
credit have formed a new ſpecies of wealth; but it 
would be quite wrong to introduce them into govern» 


ments, whoſe commerce is founded only in luxury. 


The erecting of banks in countries governed by an 


© abſolute monarch, ſuppoſes money on the one ſide, 


and on the other power ; that is, on the one hand, 
the means of procuring every thing without any pow- 
er, and on the other the power, without any means cf 
procuring at all. In a government of this kind, none 
but the prince ever had, or can have a treaſure; and 
wherever there is one, it no ſooner becomes great, 
than it becomes the treaſure of the prince. 

For the ſame reaſon, all affociations of merchants 
in order to carry on à particular commerce, are im- 
proper in abſolute governments. The defign of theſe 


companies is to give to the wealth of private perſons. 
the weight of public riches. But, in thoſe govern» 


ments, this. weight can be found only in the prince. 
Nay, they are not even always proper in ſtates enga- 


ged in economical commerce; for, if the trade be 
not ſo great as to ſurpaſs the management of parti- 


cular perſons, it is much better to leave it open, than, 


by excluſive privileges, to reſtrain the liberty of com. $ 


merce. ; 


CHA P. X. 
The ſame ſubject continued. 
A FREE port may he eſtabliſhed in the dominions 
of ſtates whoſe commerce is economical. That 


economy in the government, Which always attends 
the 


- 


" ©. 


10 THE SPIRIT OF LAWS. Book XX... 


the frugality of individuals, is, if I may fo expreſs 
myſelf, the ſoul of its economical commerce. The 
Joſs it ſuſtains with reſpect to cuſtoms, it can repair 
by drawing from the wealth and induſtry of the re- 
public. But in a monarchy, an eſtabliſhment of this 
kind muſt be oppoſite to reaſon ; for it could have no 
other effect, than to eaſe luxury of the weight of taxes. 
This would be depriving itſelf of the only advantage 
that luxury can procure, and of the only curb which, 


in a conllitution like this, it is capable of receiving.. 


C HAP. XI. 
Of the freedom of commerce. 


FFPHE freedom of commerce is not a power granted 
to the merchants to do what they pleaſe: this- 


would be more properly its ſlavery. The conſtraint 


of the merchant is not the reſtraint of commerce. 
It is in the freeſt countries that the merchant finds 
innumerable obſtacles; and he is never leſs croſſed by. 
laws, than in a country of ſlaves. | 
England prohibits the exportation of her wool ;. 
coals muſt be brought by ſea to the capital ; no horſes. 
except geldings, are allowed to be exported ; and the. 
veſſels of her colonies trading to Europe, muſt take. 
in- water in England. The Engliſh conſtrain the mer- 
chant, but it is in favour of commerce. 


Ad of navigation, 1660. It is only in time of war, that 


the merchants of Boſton and Philadelphia ſend their veſſels directly 


to the Mediterranean. 


Chap. 12. THE SPIRIT OF LAWS. + 1 


CHAP. XII. 
What it is that deſtroys this freedom. 


WwW Heagver commerce ſubſiſts, cuſtoms are eſtabliſh- 
Commerce is the exportation and impor- 
tation of merchandiſes, with a view to the advantage 
of the ſtate: cuſtoms are a certain right over this 
ſame exportation and importation, founded alſo on 
the advantage of the ſtate. From hence it becomes 
neceſſary, that the ſtate ſhould be neuter between its 


cuſtoms and its commerce, that neither of theſe two - 


interfere with each other; and then the inhabitants - 
enjoy a free commerce. 

The farming of the cuſtoms deſtroys commerce by 
its injuſtice and vexations, as well as by the exceſs of 
the impoſts : but, independent of this, it deſtroys it 
even more by the difficulties that ariſe from it, and 
by the formalities it exacts. In England, where the 
cuſtoms are managed by the king's officers, buſineſs is 
negotiated with a ſingular facility; one word of 
writing accompliſhes the greateſt affairs. The mer» 
- chant needs not loſe an infinite deal of time; he has 
no occaſion for a particular commiſſioner, either to 
obviate all the difficulties of the NET or to ſubmit 
to them. 


CHAP. XIII. 


© The laws of commerce concerning the confiſcation ef x mer. 
C handi iſe Ts 


Tu Magna Charta of England forbids the ſeiz- 

ing and confiſcating, in caſe of war, the effects of 
foreign merchants, except by way of repriſals. It is 
very remarkable, that the Engliſh have _ this 
one of the articles of their liberty. 


In 
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In the late war between Spain and England, the 
former made a * law, which puniſhed with death 
thoſe who brought Engliſh merchandiſes into the do- 
minions of Spain; and the ſame penalty on thoſe who 
carried Spaniſh merchandiſes into England. An or- 
dinance like this cannot, I believe, find a precedent 
in any laws but thoſe of Japan. It equally ſhocks 
humanity, the ſpirit of commerce, and the harmony 
which ought to ſubſiſt in the proportion of penalties ; 
it confounds all our ideas, making that a crime againſt 
the ſtate which is only a violation of civil polity. 


: c HA. XIV. 
_ Cf ſeizing the perſons of merchants. 


QOLONT made a law, that the Athenians ſhould | 


no longer ſeize the body for civil debts. This law 


he t received from Egypt. It had been made by 


Boccoris, and renewed by Seſoſtris. 


This law is extremely good, with reſpect to the 5 | 


nerality of civil 6 affairs; but there is ſufficient ra- 
ſon for its not being obſerved in thoſe of commerce. 
For, as merchants are obliged to .intruſt- large ſums, 
frequently for a very ſhort time, and to pay money, 
as well as to receive it, there is a neceſſity, that the 


debtor ſhould conſtanfly fulfil his engagements at the 
time prefixed ; and from hence it becomes neceſſary 
to lay a conſtraint upon his 8 


* Publiſhed at Cadiz, in March 1940. ; 

+ Plutarch, in his treatiſe againſt lending upon aſury. 

} Diodorus, book i. part 2. chap, 3. | 

| © The Greek legiſlatbrs were to blame, in preventing the arms 
and plongh of any man from being taken in pledge, and yet per- 
mitting the taking of the man 2 Diodorus beck i. part 2. 


chap. 3. 


k 4 
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per- 
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In affairs relating to common civil contracts, the 
law ought not to permit the ſeizure of the perſon; be- 
cauſe the liberty of one citizen is of greater import- 
ance to the public, than the eaſe or proſperity of ano- 
ther. But in conventions derived from commerce, 
the law ought to conſider the public proſperity as of | 
greater importance than the liberty of a citizen, which, 
however, does not hinder the reſtrictions and li mita- 
tions that humanity and good policy demand. 

CHAP. XV. 


An excellent lan: 

Duarte is that law of Geneva, which ex- 
cludes from the magiſtracy, and even from 
the admittance into the great council, the children 
of thoſe who have lived or died infolvent, except they 
have diſcharged their father's debts. It has this ef- 
fect; it gives a confidence in the merchants, in the 
magiſtrates, and in the city itſelf. There the credit 
of the individual has alſo all the weight of public 
credit, 


CHAP. XVI. 

Of the judges of commerce. 
ore, in his book of revenues, would have 
rewards given to thoſe overſeers of commerce, 
who deſpatched the cauſes brought before them with 
the greateſt expedition. He was ſenſible of the need 
of our modern juriſdiction of a conſul. The Romans, 


in the lower empire *, had this kind of tribunal for 
their mariners. 


The affairs of commerce are but little ber hie 
. Leg. 7. cod. Theod. de nauicul. 5 
vor. 11. B "tf 
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of formalities. Theſe are the actions of a day, and 
are every day followed by others of the ſame nature 
Hence it becomes neceſſary, that every day they 
ſhould be decided. It is otherwiſe with thoſe actions 
of life which have a principal influence on futurity, 
but rarely happen. We ſeldom marry more than 
once: deeds and wills are not the work of every day: 


we are but once of age. 
Plato *-ſays, that in a city where there is no mari- 


time commerce, there ought not to be above half the 
number of civil laws : this -is very true. Commerce 
brings into the ſame country different kinds of people ; 
it introduces alſo a great number of contracts, and of 
ſpecies of wealth, with various ways of acquiring 
it. | F 
Thus in a trading city, there are fewer judges and | 
more laws. | 5 
C HAP. XVII. 
That a prince ought not to engage himſelf in commerce. 
WP e + ſeeing a veſſel laden with mer- 
chandiſes for his wife Theodora, ordered it to 
be burnt. « I am Emperor,” ſaid he, and you 
„ make me the maſter of a galley: by what means 
« ſhall theſe poor men gain a livelihood, if we take 
0 their trade out of their hands?” He might have 
added, Who ſhall ſet bounds to us, if we monepo- 
- lize all to ourſelves? Who ſhall oblige us to fulfil 
our engagements ? Our courtiers will follow eur ex- 
ample ; they will be more greedy, and more unjuſt 
than we: the people have ſome confidence in our 
Juſtice; they will have none in our opulence ; all 


On laws, book 8. Þ+ -Zonaraee 


theſe 
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theſe numerous duties, which are the cauſe of their 
wants, are certain proofs of ours. 


C HAP. XVIII. 
The ſame ſubject continued. 


WW HEN the Portugueze and Caſtilians | bore ſway” 
in the Eaſt-Indies, commerce had ſuch opu- 
lent branches, that their princes did not fail to ſeize 
them. This ruined their ſettlements in thoſe parts of 
the world. 

The viceroy of Goa granted 23 privileges ta 
particular perſons. The people had no confidence in 
theſe men, and the commerce declined by the perpe- 
tual change of thoſe to whom it was intruſted; no bo- 
dy took care to improve it, or to have it entire to his 
ſucceſſor. In ſhort the profit centered in a few hands, 
and was not ſufficiently extended. | 


CHAP XIX. 


Of commerce in a monarchy. 


I. is contrary to the ſpirit of commerce, that any 
of the nobility ſhould be merchants in a monarchi- 
cal government. This,“ ſaid the Emperors * Hono- 
rius and Theodoſius, would be pernicious to cities, 
* and would remove the facility of buying and AAS : 
« between the merchants and plebeiags.” 

It is contrary to the ſpirit of monarchy, to admit 
che nobility into commerce. The cuſtom of ſuffering ; 
the nobility of England to trade is one of thoſe things 


- which has there greatly contributed to weaken the mo- 
" narchical government. 


Leg. nobiliores cod. de comm. et leg. ult. de reſcind. vendit. - | 
ele | B 2. CH AP.. 
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CHAP. XX. 

A fingular reflection. 
Eksons ſtruck with the practice of ſome ſtates, 
imagine, that in France they ought to make 
Wy to engage the nobility to enter into commerce. 
But theſe laws would be the means of deſtroying the 
nobility, without being of any advantage to trade. 
The practice of this country is extremely wiſe ; mer- 
chants are not nobles, though they may become ſo: 


they have the hopes of obtaining a degree of no- 
bility, unattended with its actual inconveniencies, | 


There is no ſurer way of being advanced above their 
profeſſion, than to manage it well, or with ſucceſs, 


which is generally the. conſequence of ſuperior abi- | 


lity. 


Laws, which oblige every one to continue in his 
profeſſion, and to devolve it to his children, neither 
are, nor can be of uſe in any but“ deſpotic king- 


doms, where no INE either can or ought to have 
emulation. 

Let none ſay, that every one will ſucceed better in 
his profeſſion, when he cannot change it for another- 
1 ſay, that a perſon will ſucceed belt when thoſe who 
haye excelled hope to- ariſe to another. 

The poſſibility of purchaſing honour with gold en · 
courages many merchants to put themſelves in cir- 
cumſtances by which they may attain it, I do not 
take upon me to examine the juſtice of thus bartering 
for money the reward of virtue. There are goyern- 
ments where this may be very uſeful. 

In France, the dignity of the long robe, which 


® This is actually very often the caſe in ſuch governments. 
places 


- 
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places thoſe who wear it between the great nobility * 
and the people and without having ſuch ſhining ho- 
nours as the former, has all their privileges; a dig- 


es, nity which, while this body, the depolitary of the 

ake laws, is encircled with glory, leaves the private mems 
ce. bers in a mediocrity of fortune; a dignity in which 

the there is no other means of diltin&tion, but by a ſupe- 
de. rior capacity and virtue, but which {till leaves in 
r- view one much more illuſtrious: the warlike nobi- 

0: lity likewiſe, who conceive that, whatever degree of 
10+ wealth they are poſſeſſed of, they may till increaſe - 
es. their fortunes, but who are aſhamed of augmenting, 
— if they begin not with diſſipating their eſtates; Who 
> always ſerve - their prince with their whole capital 
1 


ſtock, and, when that is ſunk, make room for others 
who follow their example; who go to war, that they 


lis may never be reproached with not having been there; 
1 who, when they can no longer hope for riches, live 

8* in expectation of honours, and, when they have not 

ve 


obtained the Jatter, enjoy the conſolation of having 
acquired glory : all theſe things together have 
neceſſarily contributed to augment the grandeur of 
this kingdom: and, if for two or three centuries, it 
1 has been inceſſantly increaſing in power, this muſt be 
attributed not to fortune, who was never famed for | 


conſtancy, but to the goodneſs of its laws. 
Pe 
ot i ; C32 AP. IKE: 
g To what nations commerce is prejudicial. 
* Icurs conſiſt either in lands, or moveable ef-. 
h feats. The lands of every country are. com- 
| monly poſſeſſed by the natives. The laws of moſt : 
ſtates render foreigners unwilling . to purchaſe their 
s 


lands; and nothing, but the preſence. of the owner 
B 3, : Improves -- 
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improyes them: this kind of riches therefore belongs 
to every Rate i in particular. But moveable effects, as 
money, notes, bills of exchange, ſtocks in companies, 
veſſels, and i in fine all merchandiſes, - belong to the 
whole world in general; which in this reſpect is 
compoſed of but one ſingle ſtate, of which all the ſo- 


© eieties upon earth are members. The people who 


poſſeſs more of theſe moveable effects than any other 
in the univerſe, are the moſt rich. Some ſtates have 
an immenſe quantity acquired by their commodities, 
by the labour of their mechanics, by their induſtry, 
by their diſcoveries, and even by chance. The ava- 
rice of nations makes them quarrel, for the moveables 
of the whole univerſe. If we could find a ſtate ſo 
unhappy, as to be deprived of the effects of other 
countries, and at the ſame time of almoſt all its own, 
the proprietors of the lands would be only planters 


to foreigners. This ſtate, wanting all, could acquire 


nothing; wherefore it would be much better for the 
inhabitants not to have the leaſt commerce with any 
nation upon earth ; for commerce, in theſe circum- 
ſtances, muſt neceſſarily lead them to poverty. 

A country, that conſtantly exports fewer manufac- 
tures or commodities than it receives, will ſoon find 
the balance ſinking ; it will receive leſs and lefs, till, 
falling into extreme poverty, it wil! receive nothing 
at all. 

In trading countries, the ſpecie which. ſuddenly 
vaniſhes quickly. returns, becauſe thoſe nations that 
have received. it are its debtors ; but it never returns 
into thoſe ſtates of which we have juſt been ſpeaking, 
becauſe thoſe who have received it owe them nothing. 
Poland will ſerve us for an example. It has ſcarce- 
Iy any of thoſe things which we call the moveable 
effects of the univerſe, except corn, the produce of 


its 
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its lands. Some of the lords poſſeſs entire provinces z 
they oppreſs the huſbandmen, in order to have great- 
er quantities of corn, which they ſend to ſtrangers, 
to procure the ſuperfluous demands of luxury. If 
Poland had no foreign trade, its inhabitants would be 
more happy. The grandees, who would have only 
their corn, would give it to their peaſants for ſubſilt- 
ence; as their too extenſive eſtates would become 
burdenſome, they would therefore divide them amongſt 
their peaſants ; every one would find ſkins or wool in 
their herds or flocks, ſo/ that they would no longer 
be at an immenſe expence in providing clothes ;- the 
great, who are always fond of luxury, not being able 
to find it but in their -own country, would encou- 
rage the labour of the poor. This nation, I affirm, 
would then become more flouriſhing, at leaſt, if it did 
not become barbarous ; | and this the laws might * 
prevent. 

Let us next conſider Japan. The vaſt quantity of 
what they can receive is the cauſe of the vaſt quantity 
of merchandiſes they are capable of ſending abroad.. 
Things are thus in as nice an equilibrium, as if the 
importation and exportation were but ſmall, Beſides, 
this kind of exuberance in the (tate is productive of 
a thouſand advantages: there is a greater conſump. 
tion, a greater quantity of thoſe things on which the 
arts are exerciied; more men employed, and. more: 
numerous means of acquiring power : exigencies may 
alſo happen that may require a ſpeedy aſſiſtance, 
which ſo opulent a ſtate can' better afford than any 
other. It is difficult for a country to avoid having. 
ſuperfluities. But it is the nature of commerce to 
render the ſuperfluous uſeful, and the uſeful neceſſary. 
The tate will be therefore able to afford neceſſaries to; 
2 much Ms number of ſubjects. 


* 


Let 


— 
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Let us ſay then, that it is not thoſe nations who 
have need of nothing, that muſt loſe by trade; it is 
thoſe who have need of every thing. It is not ſuch”. 
people as have a ſufficiency within themſelves, . but 
thoſe who are moſt in want, that will find an ad- 
vantage in putting a ſtop to all commercial inter- 
courſe. 


B O OR XXL 


1 


Of laws relative to commerce, conſidered in 
the revolutions it has met with in the: 
world. . 


F . 


C HA P. I. 
Some general conſiderations... 


Mobo commerce be ſubject to great revolu- 
tions, yet it is poſſible that certain phyſical 


cauſes, as the qualities of the ſoil or the cli 
mate, may fix its nature for ever. | 
We at preſent. carry on the trade of the Indies 
merely by means of the ſilver which we ſend thither. 
The“ Komans. carried annually thither about fifty 
millions of ſeſterces; and this ſilver, as ours is at 
preſent, was exchanged for merchandiſes which were 
brought to the weſt. Every nation, that ever traded 
to the Indies, has conſtantly carried bullion, and. 
brought merchandiſes in return. p 


- ® Pliny, Lb, vi. cap. 2 3. 
. It 
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It is Nature herſelf that produces this eſſect. The 
Indians have their arts adapted to their manner of 
living. Our luxury cannot be theirs, nor their wants 
ours. Their climate neither demands nor permits 
hardly any thing which comes from us. They go in 
a great meaſure naked; ſuch clothes as they have the 
country itſelf ſurniſhes; and their religion, which is 
deeply rooted, gives them an averſion for thoſe things 
that ſerve for our nouriſhment, They want therefore 
nothing but our hullion, to ſerve as the medium of 
value, and for this they give us merchandiſes in re- 
turn, with which the frugality of the people, and the 
nature of the country, furniſhes them in great abun- 
dance. Thoſe ancient + authors, who have mention- 
ed the Indies, deſcribe them juſt as we now find them, 
as to their policy, cuſtoms, and manners. The In- 
dies have ever been, they will ever be, the ſame Indies 
they are at preſent; and, in every period of time, thoſe 
who trade to that country mult carry ſpecie _ 
and bring none in return. 


CHAP. II. 
Of the people of Africa. 


T* greateſt part of the people on the coaſt of 

Africa are ſavages and barbarians. The princi- 
pal reaſon I believe of this is, becauſe the {mall coun- 
tries, capable of being inhabited, are ſeparated from, 
each other by large and almoſt uninhabitable tracts of 
land. They are without induſtry or arts. They have 
gold in abundance, which they receive immediately 
from the hand of nature, Every civilized ate is there- 
fore in a condition to traffic with them to advantage, 


+ See Pliny, bogk vi. chap. 19. and Strabo, bypk xv. 


by 
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by raiſing their eſteem for things of no value, and re. 
ceiving a very high price in return. 


CHAP. III. 


That the wants of the people in the fouth are di iferent : 
from thoſe of the north. 


I* Europe there is a kind of balance between 1 
ſouthern and northern nations. The firſt have 
every convenience of life, and few of its wants: the 
laſt have many wants and few conveniencies. To one 


Nature has given much, and demands but little; to 


the other ſhe has given but little, and demands a 
great deal. The equilibrium is maintained by the 
lazineſs of the ſouthern natjons, and by the induſtry 
and activity which ſhe has given to thoſe in the north. 


The latter are obliged to undergo exceſſive labour, 


without which they would want every thing, and 
degenerate into barbarians, This has naturalized 
ſlavery to the people of the ſouth : as they can eaſily- 

difpenſe with riches, they can more eaſily. diſpenſe 

with liberty. But the people of the north have need 

of liberty, for this can beſt procure them the means 

of ſatisfying all thoſe wants which they have received 

from nature. The people of the north then are in a 

forced ſtate, if they are not either free or ' barbarians. 

Almoſt all the people of the ſouth are in ſome meaſure. 
in a ſtate of violence, if they are not ſlaves.- 


; CHAP. Iv. 


The principal difference between the commerce of the an- 
cients and the modernt. 


1 world has found itſelf, from time to time, in 
different ſituations; by which the face of com- 
merce - 
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merce has been altered. The trade of Europe is at 
preſent carried on principally from the north to the 
ſouth ; and the difference of climates is the cauſe that 
the ſeveral nations have great occaſion for the mer- 
chandiſes of each other. For example, the liquors 
of the ſouth, which are carried to the north, form a 
commerce little known to the ancients. Thus the 
burden of veſſels, which was formerly computed by 
meaſures of corn, is at preſeut determined by tons of 
liquor. 

The ancient commerce, ſo far as is known to us, 
was carried on from one port in the Mediterranean 
to another, and was almoſt wholly confined to the 
ſouth. Now the people of the ſame climate, having 
nearly the ſame things of their own, have not the 
ſame need of trading amongſt themſelyes as with 
thoſe of a different climate. The commerce of Eu- 
rope was therefore formerly 1. extended than at pre- 
ſent. 

This does not at all contradick 1 I have ſaid of 
our commerce to the Indies; for here the prodigious 
difference of climate deltroys all relation between their 
wants and ours. 


CHASPY. 
Other differences. 


\Ommercs is ſometimes deſtroyed by conquerors, 
ſometimes cramped by monarchs: it traverſes 
the earth, flies from the place where it is oppreſſed, 
and ſtays where it has liberty to breathe: it reigns at 
prefent where nothing was formerly to be ſeen but de- 
ſerts, ſeas, and rocks; and where it once reigned, 
now there are only deſerts. 
To ſee Colchis in its preſent fituation, which is no 
more 
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more than a vaſt foreſt, where the people are every 
day decreaſing, and only defend their liberty to ſell 
themſelves by piecemeal to the Turks and Perſians ; 
one could never imagine, that this country had ever, 
in the time of the Romans, been full of cities; where 
commerce convened all the nations of the world. We 
find no monument of theſe facts in the country it- 
ſelf; there are no traces of them, except in- Pliny 
and + Strabo. 

The hiſtory of commerce is that of the communica- 
tion of people. Their numerous defeats, and the flux 
and reflux of populations and devaſtations, here form 


the moſt extraordinary events. : 
CHAP. VI. 
Of the commerce of the ancients. 


Tu immenſe treaſures of Semiramis 1, which 
c 


ould not be acquired in a day, give us reaſon 
to believe, that the Aſſyrians themſelves had pillaged 
other rich nations, as other nations afterwards pillaged 


The effect of commerce is STE ; the conſequence 
of riches, luxury ; and 9 of luxury, the perfection 
of arts. 

We find that the arts were carried to great perfec - 
tion in the time of Semiramis ||, which is a ſufficient 


indication, that a conſiderable commerce was then 


eſtabliſhed. 

In the empires of Aſia there was a great commerce 
of luxury. The hiſtory of luxury would make a fine 
part of that of commerce. The luxury of the Perſians 
was that of the Medes, as the luxury of the Medes was 
that of che Aſſyrians. 


» Lib, vi. + Lib. l. f Diodorus, lb. bl. f Ib. 
83 Great 
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Great revolutions have happened in Aſia. The 
north-eaſt parts of Perſia, via Hyrcania, Margiana, 
Bactria, &c. were formerly full of flouriſhing “ cities 
which are now no more; and the north of this F em- 
pire, that is, the iſthmus which ſeparates the Caſpian 


and the Euxine ſeas, was covered with cities and na- 


tions, which are now deſtroyed. 

Eratoſthenes + and Ariſtobulus learn inen Patro- 
clus, that the merchandiſes of India paſſed by the 
Oxus into the ſea of Pontus. Marcus Varro || tells 
us, that the time when Pompey commanded againſt 
Mithridates, they were informed, that people went 
in ſeven days from India to the country of the Bac- 
trians, and tothe river Icarus, which falls into the 
Orxus; that by this means they were able to bring the 
merchandiſes of India acroſs the Caſpian ſea, and to 
enter the mouth of the Cyrus; from whence it was 
only fi ve days journey to the Phaſis, a river that diſ- 
charges itſelf into the Euxine ſea. There is no doubt 


but it was by the nations inhabiting theſe ſeveral coun- 


tries, that the great empires of the Aſſyrians, Medes, 
and Perſians, had a communication with the moſt di- 
ſtant parts of the eaſt and weſt. 155 

An entire ſtop is now put to this communication. 
All theſe countries have been laid waſte by the $ Tar- 
tars, and are ſtill infeſted by this deſtructive nation. | 


* Pliny, lib. vi. cap. 16. and Strabo, lib. xi. 

+ Strabo, lib. xi. + Strabo, ibid. | 

See Pliny, lid. vi. cap, 17. See alſo Strabo, lib. xi. upon the 
paſſage hy which ce e were RE from the Phaſis 
to the Cyrus. 

$ This is the reaſon * thoſe who have deſcribed this country, 
ſinee it has been in the poſſeſſion of the Tartars, have entirely dif- 
pgored it. The chart made of the Caſpian ſea, by order af the late 
Czar Peter I. has diſcovered the egregious error of our modern ones: 
and by this it appears, that this ſea is conformable to m—_— 
tations of the ancients, Sce Pliny, lib, vi, gap. 4. 2 
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courſe, and it now loſes itſelf in the barren ſands. 


-indeed water is not wanting, for an infinite number 


making fluices. 


'® See Jenkinſon's account of this, in a the collection of voyages 
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The Orus no longer runs into the Caſpian ſea; the 
Tartars, for ſome private * reaſons, have changed its 


The Jaxartes, which was formerly a barrier between 
the polite and the barbarons nations, has had its courſe 
turned in the ſame manner by the Tartars, and it no 
longer empties itſelf into the ſea. 

Seleucus Nicator formed + the project of joining 
the Euxine to the Caſpian ſea. This project, which 
would have greatly facilitated the commerce of thoſe 
days, vaniſhed at his f death. We are not certain it 
could have been executed in the iſthmus which ſepa- 
rates the two ſeas. This country is at preſent very 
little known; it is depopulated, and full of foreſts ; 


of rivers roll into it from mount Caucaſus; but, as 
this mountain forms the north of the (iſthmus, and 
extends like two arms towards the ſouth, it would , 
Have been a grand obſtacle to ſuch an enterpriſe, eſ- 
pecially in thoſe times REG per 4 had not the — of G 
| c 

r 


* 


It may be imagined, that Seleucus would-have-join- 
ed the two ſeas in the very place where 'Peter I. has 
ſince joined them, that is, in that neck of land where 4 
the Tanais approaches the Volga; but the north of tl 


the Caſpian ſea was not then diſcovered. 1 


While the empires of Aſia enjoyed the commerce 8 
of luxury, the Tyrians had the commerce of econo- 


my, Which they extended through the world. Bo- 


chard has employed the firſt book of his Canaan, in an 
rd earn the colonies which they ſent into all the | 


40 the North, vol. iv. 
1 Claudius Cæſar, in Pliny, lib, vi. cap. 11. - 
3 He was lain by Ptolemy Ceraduus. | 
1 Sce Rm. lib. Abs 
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countries bordering upon the ſea: they n the pil- 
lars of Hercules, and wade eſtabliſhments * on the 
coaſt of the ocean. 

In thoſe times their pilots were obliged-to follow the 
coaſts, which were, if I may ſo exprefs myſelf, their 
compaſs. Voyages were long and painful. The la- 
borious voyage of Ulyſſes has been the ſruitful ſubje& 
of the fineſt poem in the world, next to that which 
alone has the preference. , - '. 

The little knowledge which the 8 part of - 
the world had of thoſe who were far diſtant from them, 
favoured the nations engaged in the economical com- 
merce. They managed trade with as much obſcurity 
as they pleaſed: they had all the advantages which 
the moſt" intelligent nations could take over * 


—— 
The Egyptians, a people * = their religion <5: 
their manners, were averſe to all communication with 
rangers, had ſcarcely at that time any foreign trade. 
They enjoyed a fruitful ſoil, and great plenty. Their 
country was the Japan of thoſe times; it poſſeſſed eve - 
ry thing within itſelf- 
So little jealous were thoſe people of. commerce, that 
they left that of the Red Sea to all the petty nations + 
that had any harbours in it. Here they ſuffered the 
| Idumeans, the Syrians, and the Jews to have fleets. - 
_ Solomon + employed in this er the Tyrians, - 
ad who knew theſe-ſcas,.. - 
o. Joſephus 4 ſays, that his nation, doing. entirely 
* employed in agriculture, knew little. of navigation : 
he the Jews therefore traded only oceaſionally in the 
* Red Sea. They took from the Idumeans Eloth and 
Eziongeber, from whom they received this commerce; 


They founded Tarteſſus, and made a ſettlement at Cadiz, 
+ Kings, book i, chap. 9. Chron. book ii, chap. 8. 


Au inſt Apion. 
10S C. . they 
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they loſt theſe two cities, and with them loſt this com- 
merce. | ; 

It was not ſo with the Phœnicians; theirs was not 
a commerce of luxury; nor was their trade owing to 
conqueſt: their frugality, their abilities, their in- 
duſtry, their perils, and the bardſhips they ſuffered, 
rendered them neceſſary to all the nations of the 
world. ; 

Before Alexander, the people bordering on the 
Red Sea traded only in this ſea, and in that of Afri- 
ca. The aſtoniſhment which filled the 'nniverſe at 
the' diſcovery of the Indian Sea, under that conquer- 
or, is of this a ſufficient proof. I have obſerved “, 
that bullion was always carried to the Indies, and 
never any brought from thence; now the Jewiſh 
fleets, which brought gold and filver by the way of 
the Red Sea, returned from Africa, and not from the 
Tadies. ä a 
Beſides, this navigation was made on the eaſtern 

ooaſt of Africa; for the ſtare of navigation at that 
tirne is a convincing proof, that they did not ſail to 
2 very diſtant ſhore. I am not ignorant, that the 
fleets of Solomon and Jehoſaphat returned only eve- 
ry three years; but I do not ſee that the time taken 
up in the voyage is any proof of the greatneſs. of the 
Pliny and Strabo informs-us, that the junks of In- 
dia and the Red Sea were twenty days in performing 
a voyage, which a Greek or Roman veſſel would ac- 
compliſh + in ſeven. In this proportion, a voyage of 
one year, made by the fleets of Greece or Rome, would 
take very near three, when performed by thoſe of So- 
lomon. 1 1 21 ; | * 1 ET $f 

* Chap, 1. of this book. N 

+ See Pliny, lib. vi. dap, 2. and Strabs, lib. wy. 
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: Two ſhips of unequal. ſwiltneſs do not perform their 
voyage in a time proportionate... to their ſwif tneſs. 
Slowneſs is frequently the cauſe of much greater ſlow - 
neſs. - When it becomes neceſſary to follow the coaſts, - 
and to be inceſſantly in a different poſition, when they 
mult wait for a fair wind to get out of a gulf, and ſor 
another to proceed; a good ſailor takes the advantage 
of every favourable moment, while the other ſtill cons 
tinues in à difhcult ſituation, n waits r days ſor 
another change. 

- This ſlowneſs of the Indian veſſels, which i in an equal: 
time could make but the third of the way of thoſe of 
the Greeks. and Romans, may be explained by what 
we every day ſee in our modern navigation. The In- 
dian veſſels, which were built with a kind of ſea-rulhes, - 
drew leſs water than thoſe of Greece and Rome, wank, - 
were of wood, and joined with iron. 

We may compare theſe Indian veſſels to "thoſe at 
rn preſent made uſe of in ports of little depth of water. 
at Such are thoſe of Venice, and even of all Italy in 
ro 
ks 


general, of the Baltic, and of the province of + Hol- 
land. Their ſhips, which ought to be able to go in 
Fl and out of port, are built round and broad at the 
n bottom, while thoſe of other nations, who have good 
ne harbours, are formed to fink deep into the water, - 
This mechaniſm renders theſe lait-mentioned veſſels 
* able to ſail much nearer the wind, while the firſt can 
g hardly ſail, ecept the wind be nearly in the poop. 
e- A ſhip that ſinks deep into the water ſails towards 
of the ſas e ſide with almoſt every wind; this proceeds 
Id from the reſiſtance. which the veſſel, whilſt driven . 
o- the wind, meets with from the water, from which it 
receives a ſtrong ſupport, and from the length of . 


+ They are moſtly ſhallow ; but Sicily has excellent ports. 
2 1 fay the province of Holland; for the ports of Zealand are 
VO deep enough, RA ; ; 5 
C 3 4 A rell, I 
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veſſe}, which preſents its ſide to the wind, while from 
the form of the helm the prow is turned to the point 
propoſed z ſo that ſhe can fail very near to the wind, 
or, in other words, very nearto the point from whence 
the wind blows, But, when the hull is round and 
broad at the bottom, and conſequently draws little 
water, it no longer finds this fleady ſupport ; the wind 
drives the veſſel, which is incapable of reſiſtance, and 
can run then but with a ſmall variation from the point 
oppoſite to the wind. From whence it follows, that 
broad-bottomed veſſels are longer in performing voyages. 

1. They loſe much time in waiting for the wind, 
eſpecially if they are obliged trequently to change 
their courſe * 2. They ſail much flower, becauſe, not 
having a proper ſupport from a depth of water, they 
cannot carry ſo much ſail. If this be the caſe at a 
time when the arts are every where known, at a time 
when art corrects the defects of nature, and even of 
art itſelf; if at this time, I ſay, we find this differ- 
ence, how great mult that have been in the navigation 
of the ancients ? 

I cannot-yet leave this ſubject. The Indian veſſels 
were ſmall, and thoſe of the Greeks and Romans, it 
we except their machines built for oſtentation, much 
leſs than ours. Now, the ſmaller the vetiel, the 
greater danger it encounters from foul weather, A 
tempeſt, that would ſwallow up a ſmall veſſel, wonkl 
only make a large one ro. The more one body is 
furpaſſed by another in bigneſs, the more its ſurface 
is relatively finall, From whence it follows, that in 
a ſmall ſhip there is a leſs proportion, that is, a 
greater difference as to the ſurface of the veſſel, and 
the weight or lading ſhe- can carry, than in a large 
one. We know that it is a pretty general practice, 
to make the weight of the lading equat to that of 


half the water the veſſel is able to contain. Snppole 
a veſſel 
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à veſſel will contain eight hundred tons, her lading 
then muſt be four hundred, and that of a veſſel, which 
would hold but four hundred tons of water, would be, 
two hundred tons. Thus the largeneſs of the firſt 


| ſhip will be co the weight ſhe carries as 8 to 4, and 


that of the ſecond as 4 to 2. Let us ſuppoſe, then, 
that the ſurface of the greater is to the ſurface of the 
ſmaller as 8 to 6; the ſurface of this will be to her 
weight, as 6 to 2, while the ſurface of the former will 
be to her weight only as 8 to 4. Theretore, as the 
winds and waves act only upon the ſurface, the large 
veſſel will by her weight reſiſt their impetuoſity much 
more than the ſal}, We find from hiſtory, that, be- 
fore the diſcovery of the mariner's compaſs, four at - 
tempts were made to ſail round the coalt of Africa. The 
Phœnicians ſent by“ Necho, and Eudoxus f flying 
from the wrath of Ptolemy Lathyrus, ſet out from the 
Red Sea, and ſucceeded. Sataſpes Þ ſent by Xerxes, 
and Hanno by the Carthaginians, ſet out from the 
Pillars of Herculus, and failed in the attempt. 

The capital point. in jurrounding Africa was, to 
diſcover aud double the Cape of Good Hope. Thoſe 
who ſet out from the Red Sea found this cape nearer 
by half, than it would have been in ſetting out from 
the Mediterranean. The ſhore from the Red Sea is 
not ſo ſhallow, as that ſrom the Cape | to Hercules's 
Pillars. The diſcovery of the Cape by Hercules's 
Pillars was owing to the invention of the compaſs, 
which permitted them to leave the coalt of Africa, 


He was deſirous of corquering it. Herodotus, Ih. iv. 

+ Pliny, lib. ii cap 67. Pomponius Mela, Hb. * cap. 9% 

}$ Herodotus in Melpomene. 

Add to this what I ſhall ſay, lo-chap. 8. of this book, on the 
navigation of Hanno, 
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and to launch out “ into the vaſt ocean, in order to. 
fail towards the iſtland of St. Helena, or towards the 
coalt of Braſil. It was therefore very poſſible for them 
to ſail from the Red Sea into the Mediterranean, but 
not to ſet out from the Mediterranean to return by the 
Red Sea | | 
Thus, without adi this- We — after 
which they could hardly ever hope to return, it was 
moſt natural to trade to the eaſt of Africa by the 
Red Sea, and. to the weltern coaſts by Hercules's + 


Pillars. 


CHAP, VII. 


of the commerce of the Greeks, and that of Egypt, ae 1 
N the conqueſt of. Alexander. 


T 'HE rſt Greeks were all pirates. Minos, who en- 

joyed the empire of the ſea, was only more ſuc« - 
ceſsful, perhaps, than others in piracy z for his ma- 
ritime dominion extended no farther. than round his 
own iſle: | But, when the. Greeks became a great peo- 
ple, the Athenians obtained the real dominion of the. . 
ſea, becauſe this trading and. victorious nation gave 
laws to the moſt potent mouarch + of that time, and 
humbled the maritime powers of Syria, of the.iſle of 
Cyprus, and Phenicia.-. 

But this Athenian lordſkip,of the ſea deſerves to 
be more particularly. mentioned Athens,“ ſays 
Xenophon 4. rules the ſea; but, as the country tt 
«-of Attica is joined to the continent, it is ravaged : 


++  F 8 eee. oo CO br TEE i. 


Ia the months of Oftober, November, December and Tanuary, 


the wind in the Atlanric ocean is found to blow north-eaſt ; our Ci 

hips therefore either croſs the line, and, to avoid the wind which-is {1 

there generally at eaſt, they direct their courſe to the ſouth, or elſe A 

. they enter into the torrid zone, in thoſe places where the wind is at * 
welt. 


1 The king of Perſia, } On the Athenian republic. 
| - "Dy * 
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« by enemſes, while the Athenians are engaged in 
% dittant expeditions. Their leaders ſuffer their lands 
4 to be deſtroyed, and ſecure their wealth by ſend- 
«© ing it to ſome iſland. The populace, who are not 
«© poſſeſſed of lands, have no uneaſineſs. But, if the 
& Athenians inhabited an iſland, and beſides this en- 


. 


3 40 joyed the empire of the ſea, they would, as long 
as they were poſſeſſed of theſe advantages, be able 
” WF © to annoy others, and at the ſume time be out of alt 


« danger of being annoyed.” One would imagine 
that Xenophon was ſpeaking of England. 

The Athenians, a people whoſe heads were filled 

with ambitious projects: the Athenians, ho aug- 

1 mented their jealouſy, inſtead of inereaſing their in- 

fluence z who were more attentive to extend their 

maritime power tha enjoy it; whoſe political go- 


© I vernment was fuch, that the common people diltci« 
2 buted the public revenues amongſt themſelves while 
ls the rich were in a ſtate of oppreſſion; the Athenians, 
IS -- 


I ſay, did not earry on ſo extenſive a commerce as 
might be expected from the produee of their mines, 
from the multitude of their flwves, from the number 


© of their ſeamen, from their influence over the eities 
d of Greece, and, above all, from the excellent inſtitu- 
f WM cons of Solon. Their trade was almoſt wholly con- 

fined to- Greece, and to the Euxine ſea; from whence 
©. they drew their fabfiſtence. | 
4 Corintk ſeparated two ſeas, and opened and fhut 
1 the Peloponneſus: it was the key of Greece, and a 


ety, in fine, of the greateſt importanee at a time 
when the people of Greece were a world, and the 


8 cities of Greece nations. Its trade was very exten- 
is five, having a port to receive the merchandiſes of 
ſe Alia, and another thoſe of Italy: for the great diffi- 


* culties Which attended the doubling. Cape Malea, 
where the meeting of oppoſite winds cauſes ſhip- 
dy ' ®* Scc Strabo, lib, viii. 

wrecks, 
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wrecks, induced every one to go to Corinth, and they 
could even conyey their veſſels over land from one ſea 
to the other. Never was there a city, in which the 
works of art were carried to ſo high a degree of per-- 


fection. But here religion finiſhed the corruption, 


which their opulence began. They erected a temple to 
Venus, in which more than a thouſand courteſans 
were conſecrated to that deity : from this ſeminary 
came the greateſt part of thoſe celebrated beauties, 
whoſe hiſtory Athenzus has preſumed to commit to 
writing. 


Four great events happened in the reign of Alex- 


ander, which entirely changed the face of commerce; 


the taking of Tyre, the conqueſt of Egypt, that like- 
wiſe of the Indies, and the diſcovery of the ſea which 
lies ſouth of that country. The Greeks of Egypt 
found themſelves in an excellent ſituation for carrying 
on a prodigĩous commerce; they were maſters of the 
ports of the Red Sea; Tyre, the rival of all the tra- 
ding vations, was no more; they were not conſtrain- 


ed by the ancient ſuperſtitions of the country“; and 


Egypt was become the centre of the univerſe. 

The empire of Perſia extended to the Indus +. Da- 
rius, long before Alexander, had ſent f ſome veſſels 
which ſailed down this river, and paſſed even into 
the Red Sea. How then were the Greeks the firſt 


-who traded to the Indies by the ſouth ? Had not the 


Perſians done this before? Did they make no advan- 
tage of ſeas which were ſo near them; of the very 
ſeas that waſhed their coaſts? Alexander, it is true, 
conquered: the Indies; but was it neceſſary for him 
to conquer. a country, in order to trade with it? 
This is what I ſhall now examine. 
Which inſpired an averſion. to ſtrangers, » 

t. Herodotus ia Melpomene, « 


Ariana, 


ri as A. Bo a a 


* ov» ©... 
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Ariana *, which extended from the Perſian Gulf 
as far as me Indus, and from the South Sea to the 
mountains of Paropamiſus, depended indeed in ſome 
meaſure on the empire of Perſia : but in the ſouthern 
part it was barren, ſcorched, rude, and uncultivated · 


Tradition relates, that the armies of Semiramis 
and Cyrus periſhed in theſe deſerts; and Alcxander, 
who cauſed his fleet to follow him, could not avoid 
loſing in this place a great part of his army. The 
Perſians left the whole ' coaſt to the Ichthyophagi g, 
the Oritz, and other barbarous nations. Beſides, the 
Perſians were no || great ſailors, and their very reli- 
gion debarred them from entertaining any ſuch no- 
tion as that of a maritime commerce. The voyage 
undertaken by Darius's direction upon the Indus and 
the Indian ſea, proceeded rather from the caprici- 
ouſneſs of a prince vainly ambitious of ſhewing his 
Power, than from any ſettled regular project. It was 
attended with no conſequence, either to the advan- 
tage of commerce, or of navigation. They emerged 
from their ignorance, only to plunge into it again. 

Beſides, it was a received opinion g before the ex- 
pedition of Alexander, that the ſouthern parts of In- 
dia were uninhabitable 4. This proceeded from a 
tradition, that tt Semiramis had brought back from 
thence only twenty men, and Cyrus but ſeven. 

„ Strabo, lib. 15, + Ibid. 

T Pliny, lib. vi. cap. 23. Strabo, lib. 16. 

||. They failed not upon the river, leſt they ſhould defile the ele- 
ments. Hyde's Religion of the Perfians. Even to this day they 
have no maritime commerce. Thoſe who take to the ſea arc Toy 
ed by them as atheiſts. | | 

5 Strabo, lib. 15. 7 | 

4 Herodotus (in Melpomene) ſays, that Darius conquered «the 
Indies ; this muſt be underſtood only to mean Ariana; and even 


this was only an ideal conqueſt, 
Tt Strabo, lib. 45. ; 


: Alexander 
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Alexander entered by the north. His deſign was 
to march towards the eaſt: but, having found a part 
of the ſouth full of great nations, cities, and rivers» 
he attempted to conquer it, and ſucceeded. 

Fe then formed the deſign of uniting the Indies to 
the weſtern nations by a maritime commerce, as he 
had already united them by the colonies he had eſta - 
bliſhed by land. 

He ordered a fleet to be built on che Hydaſpes, 
and then fell down that river, entered the Indus, and 
Jailed even ſto its mouth. The fleet followed the coalt 
from. the Indus along the banks of the country of the 
Oritz, of the Ichthyophagi, of Carmania and Perſia, 
Hie built cities, and would not ſuffer the Ichthyophagi 
to“ live on fiſh, being deſirous af having the borders 
of the, ſea inhabited by civilized nations. Qneſicritus 
and Nearchus wrote ꝗ a journal of this voyage, which 
was performed in ten months. They arrived at Suſa, 
where they found Alexander, who gave an entertain - 
ment to his whole army. He had left the fleet at Pa - 
tala t to go thither by land. 

This prince had founded Alexandria with a view 
of ſecuring his conqueſt of Egypt; this was a key to 
open it in the very place where the kings his prede- 
ceſſors had a key to ſhut it; and he had not the leaſt 
thought of a commerce, of which the diſcovery of 
the Indian ſea could alone give him the idea. 

The kings-of Syria left the commerce of the ſouth 
to thoſe of Egypt, and attached themſelves only to 
the northern trade, which was carried on by means 
Ts Pliny, book vi. chap. 23. T Ibid. 

1A city in the iſland of Patalena, at the mouth of the Indus. 
I Alexandria was founded on a flat ſhore, called Rhacotis, 
where, in ancient times, the kings had kept a garriſon, to prevent 


all ſtrangers and more particularly the 8 from catering the 
country. Pliny, lib. 5. cap 10. Strabo, lib. 15. 
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of the Oxus and the Caſpian ſea. They then ima - 
gined that this ſea was part of the * northern ocean, 
Seleucus and Antiochus applied themſelves to make 
diſcoveries in it, with a particular attention; and 
with this view they ſcoured it with their fleets f. 
That part which Seleucus ſurveyed, was called the 
Seleucidian ſea; that which Antiochus dilcovered, 
received the name of the ſea of Antiochus, Atten- 
tive to the projects they might have formed of attack - 
ing Europe from hence on the back of Gaul and Ger- 
many, they negleded the ſeas on the ſouth: whether 
it was that the Ptolemies, by means of their fleets on 
the Red Sea, were already become the maſters of it; 
or that they had diſcovered an invincible averſion in 
the Perſians againſt engaging in maritime affairs; or, 
in fige, that the general ſubmiſſion of all the people 
in the ſouth, left no room for them to flatter themielves 
with the hopes of further conqueſts. 

I am ſurpriſed, I confeis, at the obſtinacy with 
which the ancients believed that the Caſpian fea was 
a part of the ocean, The expeditions of Alexander, 
of the kings of Syria, of the Parthians, and the Ro- 
mans, could not make them change their ſentiments, 
not withſtanding theſe nations deſcribed the Caſpian 
ſea with a wonderful exactneſs: but men are generally 
ſo tenacious of their errors, that they acquieſce to 
truth as late as poſſible. When only the ſouth of 
this ſea was known, it was at firſt taken for the ocean; 
in proportion as they advanced along the banks of 
the northern coaſt, inſtead of imagining it a great 
lake, they (till believed it to be the ocean that here 
made a ſort of a bay: when they had almoſt finiſhed 
its circuit, and had quite ſurveyed the northern coaſt, 
though their eyes were then opened, yet they ſhut 


* Pliny, lib. ii. cap. 679. + Pliny, lib. vi, cap 12, and Stra- 


bo, lib. ii. p. 397. 
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2 ſtrait, or a prolongation of the ocean, 


2 only as far as the Hyphaſis, which is the laſt of thoſe 
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der. I am apt to think they went no farther to the 


tion. 
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them once more ; and took the month of the Volga for 


The land army of Alexander had been on the call 


rivers that fall into the Indus: thus the firſt trade 
which the Greeks carried on to the Indies was con- 
fined to a very ſmall part of the country. Seleucus 
Nicator penetrated as far as the Ganges *, and by 
that means diſcovered the ſea into which this river 
falls, that is to ſay, the bay of Bengal. The moderns 
diſcover countries by voyages at ſea ; the ancients diſ- 
covered ſeas by conqueſts at land. 

Strabo . notwithſtanding the teſtimony of Apollo- 
dorus, ſeems to doubt whether the Grecian + kings of 
Bactria proceeded farther than Seleucus and Alexan- 


eaſt, and that they did not paſs the Ganges: but they 
went farther towards the ſouth : they diſcovered t' Si- 
ger, and the ports in the Guzarat and Malabar, which 
gave riſe to the navigation I am going to men- 


Pliny 9 informs us, that the navigation of FS * 


dies was ſucceſſively carried on by three different ways. 


At firſt they ſailed from the cape of Siagre to the 
illand of Patalena, which is at the mouth of the In- 
dus. This we find was the courſe that Alexander's 


fleet ſteered to the Indies. They took afterwards || a 


m 
D 
en 
Pa 
ſhorter and more certain courſe, by ſailing from the od 
ſame cape or promontory to Siger : this can be no other fee 
Se; 
is i 
Af 
Pte 


but the kingdom of Siger, mentioned by Strabo *, 


» Pliny, lib. vi. cap. 17. + Lib. rs. 
+ The Macedor.ians of BaQtria, India, and Ariana, having ſe 
parated themſelyes from Syria, formed a great ſtate, | 
} Apollonius Adrumatinus, in Strabo, lib. ii, 
& Liv. vi. cap. 28. | Pliny, lib. vi. cap. 237 
” Lid. 21. Sipertigis regnum. 5 | 
y and 
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and diſcovered by the Grecian kings of Bactria. 
Pliny, by ſaying that this way was ſhorter than the 
other, can mean only that the voyage was made in 
leſs time; for as Siger was diſcovered by the kings 
of Bactria, it muſt have been farther than the Indus. 
By this paſſage they muſt therefore have avoided the 
winding of certain coalts, and taken advantage of 
particular winds. The merchants at laſt took a third 
way: they ſailed to Canes, or Ocelis, ports ſituated 
at the entrance of the Red Sea; from whence, by a 
welt wind, they arrived at Muziris, the firſt ſtaple 
town of the Indies, and from thence to the other 
ports. 

Here we ſee, that inſtead of ſailing to the mouth of 
the Red Sea as far as Siagre, by coaſting Arabia Felix: 
to the north-eaſt, they ſteered directly from welt to 
eaſt, from one ſide to the other, by means of the trade- 
winds, whoſe regular courſe they diſcovered by failing. 
in theſe latitudes. The ancients never loſt fight of the 
coaſts, but when they took advantage of- theſe winds, . 
which were to them a kind of compaſs. 

Pliny “ ſays, that they ſet fail for the Indies in the 
middle of ſummer, and returned towards the end of 
December, or in the beginning of January. This is 
entirely conformable to our naval journals. In that. 
part of the Indian ſea which is between the peninſula | 
of Africa, and that on this ſide the Ganges, there are. 
two monſoons ; the firſt, during which the winds blow: 
from welt to ealt, begins in. the month of Auguſt or 
September; and the feeond, during which the wind. 
is in the eaſt, begins in January. Thus we ſet ſail from 
Africa for Malabar, at the ſeaſon of the year that- 
Ptolemy's fleet uſed to ſet out from thence ; and we 
return too at the ſame time as they. 

Alexander's fleet was ſeven months in ſailing fron 


Lib. vi. cap. 23. - 
D2- Patala 
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Patala to Suſa. It ſet out in the month of July, that 
is, at a ſeaſon when no ſhip dares now put to ſea to 
return from the Indies. Between theſs two monſoons 
there 1s an interval of time, during which the winds 
vary; when a north wind, meeting with the common 
winds, raiſes, eſpecially near the coaſts, the moſt ter- 
rible tempeſts. Theſe continue during the months of 
June, July, and Auguſt. Alexander's fleet therefore 
ſetting ſail from Patala in the month of July, muſt 
have been expoſed to many ſtorms, and the voyage 
muſt have been Jong, becauſe they ſailed againſt the 
trade wind. | 

Pliny ſays, that they ſet out for the Indies at the end 
of {ſummer ; thus they ſpent the time proper for taking 
advantage of the trade wind, in _ paſſage from 
Alexandria to the Red Sea. 

Obſerve here, I pray, how navigation has by little 
and little arrived at perſection. Darius's fleet was two 
years and a half“ in falling down the Indus, and go- 
ing to the Red Sea. Afterwards the fleet of Alexan- 
der , deſcending the Indus, arrived at Suſa in ten 
months, having failed three months on the Indus, and 
ſeven on the Indian ſea : at laſt the paſſage from the 
coaſt 'of Malabar to the Red Sea was made in forty 
days 4. 

Strabo ||, who accounts for their ignorance of the 
countries between the Hypanis and the Ganges, ſays, 
that there were very few of thoſe who failed from 
Egypt to the Indies, that ever proceeded fo far as 
the Ganges, Their fleets, in fact, never went thi- 
ther: they ſailed with the weſtern trade-winds from 
the mouth of the Red Sea to the coaſt of Malabar, 
They caſt anchor in the ports along that coaſt, and 
never nend to get round the peninfula on this 


® Herodotus In Melpomene. 5 
17 Pliny, lib. vi. CaPs 23» j Ibid, ll Lib. 15. 
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fide the Ganges by Cape Comorin and the coaſt of 
Coromandel. The plan of navigation laid down by 
the kings of Egypt and the Romans was, to et out 
and return the ſame year 5. 

Thus it is demonſtrable, that the commerce of the 
Greeks and Romans to the Indies: was much leſs ex- 
tenfive than ours. We know immenſe countries which 
to them were entirely unknown-; we traffic with all the 
Indian nations; we even manage their trade, and in 
our bottoms carry on their commerce. | 
But this commerce of the ancients was carried on 
with far greater facility than ours. And if che mo- 
derns were to trade only to the coaſt of Guzarat and 


d Malabar, and, without ſeeking for the ſouthern illes, - 
8 were {atisfed with what thele iſlanders brought them, 
they would certainly prefer the way of Egypt to that 


of the Cape of- Good Hope. Strabo “ informs us; that 


0 they traded chus with the peoplè of Fapiobane. - 

1 I ſhall Gaith this chapter with a reflection. Prolemy 
# the + geographer extends the eaſtern part of known 
by Africa to Cape Praſſum, and Arrian $ bounds it by 
2 Cape Raptum. Our belt maps place Cape Praſſum at 
4 Mofſambique, in 14 degrees and a half ſouth latitude, . 


and Cape Raptum at about ten degrees of the ſame 

7 latitude. - But as the country extending-trom the king- 
dom of Aian (a kingdom that indeed produces no 
merchandiſe) becomes richer in proportion as it 
h ltretches towards the ſouth, as far as the country of 
Sotala, where lies the ſource of riches; it appears at 
firſt view aſtoniſhing, that they ſhould have thus re- 
" trograded towards the north, inſtead of advancing to 

the ſouth. 


{ ß Pliny, lib. vi. cap. 23. 
$ Lib. 15. t Lib. iv. eap. 7. and lib. vii. 
} Sce the periple of the Ethrean ſea, + 


1 In 
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In proportion as their knowledge increaſed, naviga- 
tion and trade deſerted the coaſt of Africa for that of 
India. A rich and eaſy commerce made them negle& 
one leſs lucrative, and more full of difliculties. The 
eaſtern coaſt of Africa was leſs known than in the time 
of Solomon; and though Ptolemy ſpeaks of Cape 
Praſſum, it is rather as of a place that had been for- 
merly known, than of one known at that time. Arri- 
an || bounds the known country at Cape Raptum, be- 
cauſe at that time they went no farther. And though 
$ Marcian of Heraclea extends it to Cape Prafſum, 
his authority is of no weight; for he himſelf con- 
ſeſſes “, that he copies from Artemidorus, and Arte- 
midorus from Ptolemy. 


CHAP. VIII. 
Of Carthage and Marſeilles. 


1 inereaſed her power by her riches, and 

afterwards her riches by her power. Being mi- 
ſtreſs of the coaſts of Africa which are waſhed by the 
Mediterranean, ſhe extended herſelf along the ocean. 
Hanno, by order of the ſenate of Carthage, diſtribu- 
ted thirty thouſand Carthaginians from Hercules's 
Pillars, as far as Cerne. This place, he fays, is as far 
from Hercales's Pillars, as the latter from Carthage. 
This fituation is extremely remarkable. It lets us ſee 
that Hanno limited his ſettlements to the 25th degree 
of north latitude, that is, to two or three degrees fouth 


of the Canaries. | 
Hanno being at Cerne, undertook another voyage, 


with a view of making further diſcoveries towards 


| Ptolemy and Arrian were nearly contemporaries.” 
His work is to be found in a collection of the {mall pieces of 
the Grecian geographers, priated at Oxford in 1693, vol. I. p. 10. 
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the ſouth. He took but little notice of the continent. 
He followed the coalt for twenty fix days, when he was 
obliged to return for want of proviſions. The Car- 
thaginians, it ſeems, made no ule of this ſecond enters 
priſe, Scylax f ſays. that the ſea is not 4 navigable 
beyond Cerne, becauſe it is ſhallow, full of mud and 
ſea-weeds: and, in fact, there are many of theſe in 
thoſe || latitudes. The Carthaginian merchants, men- 
tioned by Scylax, might find obſtacles which Hanno, 
who had fixty veſſels of fifty oars each, had ſurmount- 
ed. Difficuliies are at moit but relative; beſides, we 
ought not to confound an enterpriſe, in which bravery 
and reſolution mnit be exerted, with things that re- 
quire no extraordinary conduct. 

The relation of tianno's voyage is a fine fragment 
of antiquity It was written by the very man that 
performed it His recital is not mingled. with often» 
tation. Great commanders write their actions with 
ſimplicity; becauſe they receive more glory from facts 
than from words. The ſtyle is agreeable to the tub- 
jet: he deals not in the marvellous All he fays of 
the climate, of the foil, the behaviour, the manners 
of the inhabitants, correſpond with what is every day 
ſeen on this coalt of Africa; one would imagine it the 
journal of a modern ſailor. 7 

He obſerved from his fleet, that in the day · time 
there was a prodigious ſilence on the cont nent, that 
in the night he heard the ſound of various muſical 


+ Sce his periplus, under the article of Carthage, 

See Herodotus in Melpomene on the obſtacles which Sataſpes 
encountered. 

| See the charts and narrations in the firſt volume of voyages, 
that contributed to the eſtabliſhment of an Eaſt Iudia company, 
part I. pag. 204, This weed covers the ſurface of the fea in ſuch 
a manner, that it can ſcarcely be perceived, and veſſels can LEP 


. paſs through it with a ſtiſf gale. 


inſtruments, 
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inſtruments, and that fires might then be every where 

| ſeen, ſome larger than others. Our relations are con- 
formable to this; it has been diſcovered, that in the 
day the ſavages retire into the foreſts to avoid the heat 
of the ſun, that they light up great fires in the night 
to diſperſe- the beaſts of prey, and that they are paſs 
fronately fond of maſic and dancing. 

The ſame writer deſcribes a volcano with all the 
phænomena of Veſuvius; and relates, that he took 
two hairy women, who-choſe to die rather than fol. 
low the Carthaginians, and whoſe ſkins be carried to - 
Carthage. This has been found not void of probability. | 

This narration is ſo much the more valuable as it is 
a monument of punic antiquity ; and from hence alone 
it has been regarded as fabulous. For the Romans re- 
tained their hatred to the Carthaginians, even after 
they had deſtroyed them. But it was victory alone 
that decided whether we ought to lays the Punic or the 
Raman faito. | 

Some moderns “ have imbibed | theſe - prejecicen | 
What is become, ſay they, of the cities deſcribed by 
Hanno, of which even in Pliny's time there remain- 
ed no veſtiges? But it would have been a wonder in- 
deed, if any ſuch veſtiges had remained. Was it a 
Corinth or Athens that Hanno built on theſe coaſts? 
He left Carthaginian families in ſuch places as were 
moſt commodions for trade, and ſecured. them as well 
as his hurry could permit againſt ſavages and wild 
beaſts. The calamities of the Carthaginians put a 
period to the navigation of Africa; theſe families - | - 
muſt neceſſarily then either periſh'or become favages, 
Beſides, were the ruins of theſe cities even ſtill in 
being, who is it that would venture into the woods 
and marſhes to- make the diſcovery ? We find, how 


Mr. Dos. el . See bis diſſertation on Hanno's Periplus. - 
ever, , 
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ever, in Scylax and Polybius, that the Carthaginians 
had conliderable ſettlements on thete coaits. Theſe 
are the veſtiges of the cities of Hanno; there are no 
other, from the ſame reaion that there are no other 
of Carthage itſelf. 
The Carthaginians were in the high road to wealth; 
and had they gone fo far as four degrees of north 
latitude, and fiſteen of longitude, they would have 
diſcovered the gold coalt. They would then have had 
a trade of much greater importance than that which 
is carried on at preſent on that coalt, at a time when 
America ſeems to have degraded the riches of all 
other countries. They would there have found trea- 
ſures, of which they could never have been deprived 
by the Romans. 
Very ſurprifing things have been ſaid of the riches 
of Spain, If we may believe Ariſtotle ®, the Phœni- 
cians, who arrived at Tarteſſus, found fo much filver 
there, that their ſhips could not hold it all; and they 
made of this metal their meaneſt utenſils. The Car- 
thaginians, according to Diodorus , found ſo much 
gold and filver in the Pyrenæan mountains, that they 
fs adorned the anchors of their ſhips with it. But no 
foundation can be built on ſuch popular reports. Let 
us therefore examine into the facts themſelves. | 
We find in a fragment of Polybius cited by Stra- 
bo t, that the filver mines at the fource of the river 
Betis, in which forty thouſand men were employed, 
-produced to the Romans twenty five thouſand drach- 
mas a-day, that is about five millions of livres a- year, 
at fitty livres to the mark. The mountains that con- 
| tained theſe mines were called the || filver mountains ; 
which ſhows that they were the Potoſi of thole times. 


A. a. 4 AÞ__ IE a8 


» Of wonderful things. t Lib. 6. t Lid, 3. 
|} Mons argentarius. 
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At preſent the mines of Hanover do. not employ 2 
fourth part of the workmen, and yet they yield more. 
But as the Romans had not many copper mines, and 
but ſew of ſilver; and as the Greeks knew none but 
the Attic mines, which were of little value, they might 
well be aſtoniſhed at their abundance. | 

In the war that broke out for the ſucceſſion of Spain, 
2 man called the Marquis of Khodes, of whom it was 
ſaid, that he was ruined in golden mines, and enrich- 
ed in hoſpitals , propoſed to the court of France to 
open the Pyrenzan mines. He alledged the example 
of the Tyrians, the Carthaginians, and the Romans. 
He was permitted to ſearch, but ſought in vain; he. 
ſtill alledged, and found nothing. 

The Carthaginians being maſters of the gold and 
Glver trade, were willing to be ſo of the lead and pew- 
ter. . Theſe metals were carried by land from the ports 
of Gaul upon the ocean, to thoſe of the Mediterranean. 
The Carthaginians were deſirous of receiving them at 
the firſt hand; they ſent Himilco “* to make a + ſettle - 
ment in the iſles called Caſſiterides, which are ĩimagin - 
ed to be thoſe of Scilly. 

Theſe voyages from Bætica into . England bans. 
made ſome perſons imagine, chat the Carthaginians 
knew the compaſs: but it is very certain, that they 
followed the coaſts. There needs no other proof than 


- - 


of. the Bztis ro England: beſides the been piece of. 


8 He had ſome ſhare in their 8 
It appears from Pliny, that this Himilco was ſent ut the ſame 
time with Hanno; as in the time of Agathocles, there were a Han- 
no and an Himilco, both chiefs of the Carthaginians. Mr, Dod- 
well cou jectures, that theſe were the ſame; more eſpecially, as the- 
republie was then in its OR ſtate. See his diflertation on 
Hanno's Periplus. 

+. See Feſtus Aviens, . 


hiſtory © 


__ . Himilco's being four months in ſailing from the mouth 
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hiſtory of the Carthaginian || pilot, who, being ſollow- 
ed by a Roman veſſel, ran aground, that he might 
not + ſhow her the way to England, plaialy intimates, 
that thoſe veſſels were very near the ſhore when they 
fell in with each other. 

The ancients might have performed voyages, that 
would make one imagine they had the compaſs, though 
they had not. If a pilot was far from land, and du- 
ring his voyage, had ſuch ſerene weather that in the 
night he could always ſee a polar ſtar, and in the day 
the riſing and ſetting of the ſun, it is certain he might 
regulate his courſe as well as we do now by the com- 

$: but this muſt be a fortuitous cauſe, and not a 
regular method of navigation. 

We ſee in the treaty which put an end to the firſt 
Punic war, that Carthage was principally attentive to 
preſerve the empire of the ſea, and Rome that of the 
Jand. - Hanno “, in his negotiation with the Romans, 
declared, that they ſhould not be ſuffered even to waſh 


their hands in the ſea of Sicily; they were not permit- 


ted to ſail beyond the promontorium pulchrum ; they 
were forbid to trade in Sicily F, Sardinia, and Afri- 
ca; except at Carthage: an exception that lets us ſee 


there was no deſign to favour them in their wow with 


that city. 

In early times there had been very great wars be- 
tween Carthage and Marſeilles + on the ſubject of 
fiſhing. After the peace they entered jointly into the 
economical commerce. Marſeilles at length grew 


4 Strabo, lib. 3. towards the end. 

3 He was rewarded by the ſenate of Carthage. 
» Frienſhemius's ſupplement to Livy, decad, 2d. lib, 6. 

+ Tn the parts ſubject to the Carthaginians, 

{} Carthaginienſium quoque exercitus, cum bellum captis piſca- 
torum navibus ortum eſſet, ſæpe ſuderunt pacemque victis dederunt. 


Julin, lib. 43. cap. 5. 
jealous, 


48 THE spr OP LAWS. Book XXI. 


jealous, eſpecially as being equal to her rival in in- 
duſtry, ſhe was become inferior to her in power. 
This is the motive of her great fidelity to the Romans. 
The war between the latter and the Carthaginians in 
Spain, was a ſource of riches to Marſeilles, which was 
now become their magazine. The ruin of Carthage 
and Corinth ſtill increaſed the glory of Marſeilles; 
and had it not been for the civil wars, in which this 
republic ought on no account to have engaged, ſhe 
would have been happy under the protection of the 
| Romans, who had not the __ jealouſy of her com- 
merce - pF? | * 15 4. 


C H 4 P. IX. 
07 the genius of the Romans as to maritime ie. | 


NE Romans laid no ſtreſs on any thing: but their 
land forces, who were diſciplined to. ſtand always 
firm, to fight on one ſpot, and there bravely to die. 
They could not like the practice of ſeamen, who firſt 
offer to fight, then fly, then return, conſtantly avoid 
danger, oiten make uſe of ſtratagems, and ſeldom of 
force. This was not ſuitable to the genius of the * me 
much leſs to that of the Romans. 

They deſtined therefore to the ſea only thoſe eiti- 
nens who were not + confiderable enough to have a 
place in their legions. Their marines were commonly 
freed men. 

At this time, we have neither the ſame eſteem for 
land forces, nor the ſame contempt for thoſe of the 
ſea. In the firſt, Þ art is decreaſed; in the} ſecond, 
it is augmented : now things are generally eſteemed 


„As Plato has obſerved, lib. iv. of laws. 

4 Polybiu- , lib. iv. 

+ See the conſiderations on the cauſes of the riſe and declenſion 
of the Roman grandeur, } Ivid, 
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in proportion to the degree of ability requiſite to dil. 
charge _ 


E 
Of the genius of the Romans uit reſpec? to commerce. 


12 Romans were never diſtingviſhed by a jealou- 
ſy for trade. They attacked Carthage as a rival, 
not as a trading nation. They favoured trading cities, 
though they were not ſubject to them. Thus they in- 
creaſed the power of Marſeilles by the ceſſion of a large 
territory. They were vaſtly afraid of barbarians ; but 
had not the leaſt apprehenſion from a trading people, 
Their genius, their glory, their military education, 
and the very form of their government, eſtranged 
them from commerce, 

In the city they were employed only about war, elec+ 
tions, factions, and law - ſuits; in the country about agri- 
culture; and as for the provinces, a ſevere and tyran- 
nical government was incompatible with commerce. 

But their political conſtitution was not more oppo- 
ſite to trade, than their law of nations. The peo- 
*« ple,” ſays * Pomponius the civilian, „with whom 
<< we have neither friendſhip, nor hoſpitality, nor alli. 
% ance, are not our enemies; however, if any thing 
6 belonging to us falls into their hands, they are tile 
« proprietors of it; ſreemen become their ſlaves ; aud 
« they are upon the ſame terms with reſpect to us. 

Their civil law was not leſs oppreſſive. The law of 
Con(tantine, after having ſtigmatized as baſtards the 
children of perſons of a mean rank, who had been 
married to thoſe of a ſuperior ſtation, confounds wo- 
men who keep a + ſhop for vending merchandiſes, with 
ſlaves, with women who keep taverns, with actreſſes, 

* Leg. . ff. de captivis. 


+ Que mercia.oniis publice præfuit. * 5. cod. de natural. he 
doris. . 


Vor. 11. E. | with 
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with the daughters of thoſe who keep public ſtews, or 
who had been condemned to fight i in the amphitheatre: 
this had its 885 in the ancient inſtitutions of the 
Romans. 

T am not ignorant, that men prepoſſeſſed with theſe 
two ideas, that commerce is of the greateſt ſervice to 
a ſtate, and that the Romans had the beſt regulated 
government in the world, haue believed thut they 
greatly honoured and encouraged commerce; but the 
truth is, _ ſeldom. troubled their heads about it. 


1 CHAP. XI. 
E the commerce of the Romans with the barbarians. 


7 Romans having erected Europe, Aſia, and 
Africa into one vaſt empire; the weakneſs of the 
people and the tyranny of their laws united all the 
parts of this immenſe body. The Roman policy was 
then to avoid all communication with thoſe nations. 
whom they had not ſubdued : the fear of carrying to 
them the art of conquering, made them negle& the 
art of enriching themſelves. They made laws to hin- 
der all commerce with barbarians, © Let nobody,“ 
ſaid * Valens and Gratian, * ſend wine, oil, or other 
liquors to the barbarians, though it be only for them 
to taſte · Let no one carry gold to them f,“ adds 
Gratian, Valentinian, and Theodoſius ; „rather, if 
„they have any, let our ſubjects deprive them of it 
« by ſtratagem The exportation 4 of iron was pro- 

hibited on pain of death. 
Domitian, a prince of great timidity, ordered the 
vines || in Gaul to be pulled up; from a fear, no 
# Leg. ad barbaricum cod. quæ res.exportari non debeart. 


4+ Leg. 2. cod. de commere. & mercator, 
Leg. 2. que res exportariari non debeant, and Procopins, War 


1 
of the Perſians, book 1. 7 


4 des the Chronicles of Fuſebius 4 Cedienus. : 
doubt, 
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doubt, leſt their wines ſhould draw thither the barba - 
rians. Probus and Julian, who had no ſuch fears 
gave orders for their being planted again. 

I am ſenſible, that, upon the declenſion of the Ro- 
man empire, the barbarians obliged the Romans toeſta- 
bliitt ſtaple towns “, and to trade with them. But 
even this is a proof that the minds of the Romans” 


were averſe to commerce. 


| CHAP. XII. | 
Of the commerce of ths Romans with Arabia and tie 
Indies. 


JH trade to Arabia Felix, and that to the Indies, 
were the two branches, and almoſt the only ones, 
of their foreign commerce. The Arabs were formerly 
what they are at this day, equally addicted to trade” 
and robbery. Their immenſe deferts on the one hand, 


and the riches which ſtangers went thither in fearch 


of, produced theſe two effects. Theſe riches the 
Arabs found in their ſeas and foreſts; and-as they 
ſold much and purchaſed little, they drew to + them-- 
ſelves the gold and ſilver of the Romans. The Eu- 
ropeans trade with them {till in the fame manner; the 
caravans of Aleppo,. and the royal veflel of S geg, 
carry thicher immenſe ſums 1. 

Their commerce to the Indies was very conſide 
rable. Strabo || had been informed in Egypt, that they 
employed 1n this navigation one hundred and twenty 
veſſels: this commerce was: carried on entirely with 


g8ce the conſiderations on the cauſes of the riſe and declenſion 
of the Roman grandeur. 

+ Pliny, lib. 6. chap. 29. * 

t The caravans of Aleppo and 8uex carry thither annually to 
the value of about two millions of livres, and as much more clan- - 
deſtinely ; the royal veſſel of Suez carries thither alſo to . 

LLib. 2. p. 61. of the edition printed 1387. 
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bullion. They fent thither annually fifty millions of 
defterces. Pliny “ fays, that the merchandiſes brought 
ſrom thence were ſold at Rome at cent. per cent. pro- 
fit. He ſpeaks, | believe, too generally ; if this trade 
had been to vaſtly profitable, every body would have 
been willing to engage in it, and then it would be at 
an end. 

It will admit of a 8 whether the trade to 
Arabia and the Indies was of any advantage to the 
Romans? They were obliged to export their bullion 
rhither, though they had not, like us, the reſource of 
America, which ſupplies what we ſend away. I am 
perſuaded that one of the reaſons of their increaſing 
the value of their ſpecie, by eſtabliſhing baſe coin, 
was the ſcarcity cf filver, owing to the continual ex- 
portation of it to the Indies: and though the com- 
modities of «this country were ſold at Rome at the rate 
of cent. per cent. this profit of the Romans, being ob- 


tained from the Romans themſelves, could not enrich” 


the emp.re. 


It may be alledged, on the other hand, that this- 


commerce increaſed the Roman navigation, and of 
courſe their power; that new merchandizes augment- 
ed their inland trade, gave encouragement to the 
arts, and employment to the induſtrious: that the 


number of ſubjects multiplied in proportion to the 


new means of ſupport ; that this new commerce was 
productive of luxury, which I have proved to be as 
favourable to a monarchical government, as fatal to 
2 commonwealth ; that this eſtabliſhment was of the 
ſame date as the fall of their republic; that the lu- 


xury of Rome was become neceſſary ; and that it was 


extremely proper, that a eity which had accumulat- 
ed all the wealth of the univerie ſhould refund it by 


its luxury. 
* Lib. 6, Cap. 23. 


* 


We 
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We ſhall ſay but one word on their inland trade.. 
les principal branch was the corn brought to Rome 3 
for the ſubſiſtence of the people: but this was rather a 
political affair than a point of commerce. On this 
account the ſailors were favoured with ſome privile- 
ges *, becauſe the ſafety of the OI depended on 
their 93 


CHAP XIII. 
of commerce aſter the deſiruction ef the weſtern empire. 


8 was not yet undervalued after the inva- 
fon of the Roman empire. The barbarous na- 
tibas at firſt regarded it only as an opportunity for 
robbery; and - when they had ſubdued the Romans, 
they honoured it no more than agriculture, and the 
other profeſſions of a conquered people. 

Soon was the commerce of Europe almoſt entirely 
loſt. The nobility; who had every where the direc- 
tion of affairs, were in no pain about it. 

The laws of the F Viſigoths permitted private 'peo+ 

pbe to oecupy half the beds of great rivers, provided 
the other half remained free for nets and boats. 
There muſt have been very little trade in countries 
conquered by theſe barbarians. 
In thoſe times were eſtabliſhed the ridiculous rights 
of eſcheatage and ſhipwrecks. Theſe men thought, 
that ſtrangers not being united to them by any civil 
law, they owed them, on the one hand, no kind of jul- 
tice, and, on the other, no ſort of pity. 

In the narrow bounds which nature had ori ginally 
- preſcribed to the people of the north, all were trans 
gers to them; and in their poverty they regarded all 
only as contributing to their riches. Being eſtabliſu- 


®* Suet. in Claudio, leg. 7. cod. Theodoſ. de nay tober, 
+ Lid. 8. tit. 4.5 9. 
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ed, before their conqueſts, on the coaſts of a fea of 
very little breadth, and full of rocks, from thoſe wy | 
rocks they drew their ſubſiſtence. | 

© But the Romans; who made laws for all the uni- 
verſe, had eſtabliſhed the moſt ® humane ones with 
regard to {hipwrecks., They ſuppreffed the rapine of 
thoſe who inhabited the coaſts; and, what was more 
ſill, the rapaciouſneſs of their treaſurers + 


CHAP. XIV, | 
A particular regulation. 4 


PHE law ꝗ of the Viſigoths made, however, one re- 
gulation in favout of commerce. It ordained, 

that foreign merchants ſhould be judged, in the dif- 
ferences that roſe among themſelves, by the laws, and 
by judges of their own nation. This was founded 
on an eltabliſhed cuſtom among all theſe mixed peo- 
ple, that every man ſhould live under his own law: 
a cuſtom of which 1 ſhall ſpeak more at get in an- 


_ Place. 
CHAP. xv. | I 
07 commerce yaw the decay / the Roman power itt 
the Eaft. : 


THE Mahomerans appeared, conquered, u 
and diſperſed themfelves, Egypt had particular 
ſovereigns; theſe carried on the commerce of India, 
and being poſſeſſed of the merchandiſes of this coun- 
try, drew to themſelees the riches of all other na- 
tions. The Sultans of Egypt were the moſt powerful 
_ princes of thoſe times. Hiſtory informs us with what a 


* Toto titulo f. de incend. ruin. & naufrag. cod. naufragiis, 
IM 3. ff ad leg. Cornel. de Sicariis. 8 
e ee eee 1 Lib. 5. tit 1 
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* 


conſtamt and well regulated force they ſtopped the ar- 
dour, the fire, and the impetuolity of the eruſades. 


CHAP. XVI. 
How commerce broke through the barbariſm of Europe. 


| F. e an s philoſophy being carried to the weſt, 


pleaſed the ſubtile geniuſes who were the virtu· 
of of thoſe times of ignorance. The ſchookmen were 
infatuated with it, and derived from hence * their 
doctrine upon lending upon intereſt ; this they con- 
ſounded with uſury, and condemned. Hence com- 
merce, which was the profeſſion only of mean perſons, 


became that of knaves ; for whenever a thing is ſor- £ 


bidden, which nature permits or neceſſity requires, it 
is only making thoſe who do it diſhoneſt. 

Commerce was transferred to a nation covered with 
infamy ; and was ſoon ranked with the moſt ſhameful 
uiury, with movopolies, with the levying of ſubſt- 
dies, and with all the — means of acquiring 
wealth. 

The Jews 4, enriched by their exactions, were pil- 
laged by the tyranny of prinees ; which pleaſed in- 
deed, but did not cate the people. 

What paſſed in England may ſerve 10 give- us an 
idea of what was done in other countries. King 
John t haying impriſoned the Jews, in order to obtain 
their wealth, there were few who had not at leaſt 
one of their eyes plucked out. Thus did that king 
influence his court ot juitice. A certain Jew, who 

* Sce Ariſtot. polit. lib. 1. cap. 9. and 10. 4 

+ See in Marca Hiſpanica the couſtitutions of Arragon in the 
years 1228 and 1353; and in Brufſ:}, the agreement in the year 
x26, between the King, the Counteſs of Champaigne, and Guy 
of Dampierre. 

} Stowe's ſurvey of London, book 3. page 54: | — 

; had 
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had a tooth pulled out every day for ſeven days ſuc. - 
cefſively, gave ten thouſand marks of filver for the 
eighth. Henry III. extorted from Aaron, a Jew at 
| York, fourteen thouſand marks of filver, and ten 
thouſand for: the queen. In thoſe times they did by. 
violence, what is now done in Poland with ſome ſem- - 


blance of moderation. As princes could not dive- 


into the purſes of: their ſubjects, becauſe of their pri- 


vileges, they put the Jews to the torture, * were 


not conſidered as citizens. 


At laſt a cuſtom was introduced of confiſeating the 


effects of thoſe Jews who embraced Chriſtianity. This 
ridiculous. cuſtom is known only by the“ law which + 


ſuppreſſed it. The moſt vain and trifling reaſons were 


given in juſtification of that proceeding: it was al- 


leged, that it was proper to try them in order to be 
certain that they had entirely ſhook off the flavery of 


the devil. But it is evident; that this confiſcation: 
was a ſpecies of the right of f mortification, to re- 
compenſe the prince, or the lords, for the taxeg levied + 
on the Jews, which ceaſed on their embraeing Chri- 
ſtianity. In thoſe times, men, like lands; were re- 
garded as property. I cannot help remarking by the 
way, how this nation has been ſported with from one 
to another: at one time their effects were con- 
fifeated when they were willing to become Chriſtians, 
and at another, if they refuſed to become Chriſtians, 
they were ordered to be burnt. 
In the mean time, commerce was ſeen to ariſe from 
the boſom of vexation and deſpair. The Howe pro- 
* "The edict paſſed at Baville, April 4, 1392. - 


+ In France, the Jews were ſlaves in mortmain, and the Lords 
their ſucceffors. Mr. Bruſſel mentions an zgreement made in the 


year 1206, between the king and Thidaut count of Champaigne, ” 


by wbich it was agreed, that the Jews of che one ſhould not lend 
in the lands of the other. 


4 | - ſoribed- 
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ſcribed by turns from every country, found out the 
way of ſaving their effects. By this means they ren- 


dered their retreats for ever fixed: for though princes 
might have been willing to get rid of their perſons» 
yet they did not chuſe to get rid of their money. 

The Jews * invented letters of exchange: com- 
merce, by this means, becamt capable of eluding vio- 
lence, and of maintaining every where its ground; 
the richeſt merchant havigg none but inviſible effects 
which he could convey imperceptibly wherever he 
pleaſed. 

The theologians were obliged to limit their prin- 
ciples : and commerce, which they had before con» 
nected by main force with knavery, re-entered, if I 

may ſo expreſs myſelf, the boſom of probity. 
Thus we owe to the ſpeculations of the ſcheolmen 
all the misfortunes which accompanied the deſtrudion 
of commerce; and to the ,avarice of princes the eſta · 
bliſhment of a practice which puts it in ſome meaſure 


out of therr power. 

From this time it became neceſſary, that princes 
ſhould govern with more prudence than they them - 
ſelves could ever have imagined : for great exertions 
of authority were, in the event, found to be impoli- 
tic ; and from experience it is manifeſt, that nothing 
but the goodneſs and lenity of a government nn. a 
it flouriſh. 

We begin to be cured of Machiaveliſm, and reco- 
ver from it every day. More moderation is become 
neceſſary in the councils of princes. What would 
formerly have been called a maſter-ftroke in politics, 

It is known, that, under Philip Auguſtus, and Phillip the 
Long, theJews were cbafed from France, took refuge in Lom- 
hardy, and that there they gave to foreign merchants and travel- 


lers ſeeret letters, drawn upon thoſe to whom they bad intruſted 
their effects in France, which were accepted. 


would 
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would be now, independent, of the horror it might OCe 

caſion, the greateſt impradence. 

- Happy is it for men that they are in a ftuntion, in 
which, though their paſſions prompt them to he wick- 

ed, it is however for their, Ante to be huwane and 

virtuous. 


CHAP. XVII. 


The diſcovery of tao. new worlds, and in what manner 
Europe i affected by it. 


þ Kepe compaſs opened, if I may ſo expreſs myſelß 
= the univerſe. Afia and Africa were found, of 
which only ſome borders were known ; and A 
of which we knew nothing. * I 
The Portugueſe, ſailing on the Atlantic ocean, dif- 
covered the moſt ſouthern point of Africa; they 'faw 
a vaſt ſea, which carried them to the Eaſt-Indies. 
Their dangers upon this ſea, the diſcovery of Mozam- 
bique, Melinda, and Calicut, have been ſung by Ca- 
moens, whoſe poems make us feel ſomething of ther 
charms of the Day, and the 27 tent of hs 
FEneid. ' 
The Venetians had hitherto carried on the trade 
of the Indies through the Turkiſh dominions, and. 
purſued it in the midſt of oppreflions and difcourage- 


ments. By the diſcovery of the Cape of Good Hope, 


and thoſe which were made ſome time after, Italy 
was no longer the centre of the trading world; it 
was, if I may be permitted the expreſſion, only a cor- 
ner of the univerſe, and is ſo ſtill. The commerce, 
even of the Levant, depending now on that of the: 
great trading nations to both the Indies, Italy can be 
no more than an acceſſory. 


The Portugueſe traded to the Indies in right of: 


conqueſt. The“ conſtraining laws, which the Dutch 
o es the relation of Fr. Pirard, part 2. chap, 15. 
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at preſent impoſe on the commerce of the little Indian 
le Ne et e den the Portu- 


The fortune of the houſe of Auſtria was prodigi- 


" :ous. Charles V ſucceeded to the poſſeſſion of Bur. 


gundy, Caſtille, and Arragon ; he arrived afterwards 
at the imperial dignity ; and, to procure him a new 
kind of grandeur, the univerſe extended itſelf, and 
there was ſeen a new world paying him obeiſance. - 
- Chriſtopher Columbus diſcovered America; and 
though Spain ſent thither only a force ſo ſmall that 
the leaſt prince in Europe could have ſent the fame, 
yet it ſubdued two vaſt empires, and other great ſtates. 
While the Spaniards diſcovered and conquered the 
weſt, the Portugueſe puſhed their conqueſts and diſ- 
coveries in the eaſt. Theſe two nations met each 
-other. They had recourſe to Pope Alexander VI. 
who made the celebrated line of partition, and ad- 
judged the great proceſs. 
But the other nations of Europe would not ſuffer 
them quietly to enjoy their ſhares. The Dutch chaſed 
the Portugueſe from almoſt all their ſettlements in 


the Eaſt-Indies ; and ſeveral other nations planted co- '-* 


lonies in America. 

The Spaniards conſidered theſe. new diſcovered 
countries as the ſubiect of conqueſt ; while others, 
more refined in their views, found them to be the 
proper ſubjects of commerce, and upon this principle 
directed their proceedings. Hence ſeveral nations 
have conducted themſelves with ſo much wiſdom, 
that they have given a kind of ſovereignty to com- 
panies of merchants, who, governing theſe far diſtant 
countries only with a view. to trade, have made a 


great acceſſary power, without embarraſſing the prin- 


cipal ſtate. 
The colonies they have formed are under a kind of 


de- 
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dependence, of which there-is ſcarcely an inſtance in 
all the colonies of the ancients; whether we conſi- 
der them as holding of the ſtate itſelf, or of ſome 
trading company eſtabliſhed in the ſtate. 

The deſign of theſe colonies is to trade on more 
advantageous conditions than could otherwiſe be done 
with the neighbouring people, with whom all advan- 
tages are reciprocal. It has been eſtabliſhed, that the 
= „or mother-country. alone, ſhall trade in 
the colonies, and that from very good reaſon: be- 
cauſe: the defign of the ſettlement was the extenſion 
of commerce,. not the ſoundetion af a city, or * a 
new empire. 

Th it is fill a fundamental law of Europe, —4 
all commerce with a foreign colony ſhall be regarded 
as a mere monopoly, puniſhable by the laws of the 
country; and in this caſe we are not to be directed by 
the laws and precedencs of the | ancienta, * are 
not at all applicable. 

It is likewiſe acknowledged, that a commerce eſta- 
bliſhed between the mother countries does not include 
A permiſſion to trade iw the colonies ; for theſe always 
continue in a ſtate of prohibition. 

The diſadvantage of a colony that loſes the liberty 
of commerce, is viſibly compenſated by the protection 
of the mother · eountry, who defends it by her arms, 

or ſupports it by her laws. 

From hence follows a third law of f Pirope, that 
when a foreign commerce with a colony is prohibit- 
ed, it is not lawful to trade in thoſe ſeas, except in 
foch caſes as are excepted by treaty, * 

Nations who are, with reſpect to the whole univerſe, 

* This, in the language of the ancients, is the ſtate which 
' founded the colony, 


+ Except the Carthaginians, as we ſee by the treaty which put 
an end to the firſt Punic war. 
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what individuals are in a ſtate, like thefe, are govern 
ed by the law,of nature, and by particular laws of 
their own making. One nation may reſign. to ano» 
ther the ſea, as well as the land. The Carthagini» 
ans forbade * the Romans to fail beyond certain li- 
mits, as the Greeks had obliged the king of Perſia to 
„ eee eee the ſea · mern 
gallop-. ne di fant e 01 

The great A ehe our ne incon- 
venience that aſſects their ſafety ; for if the mother, 
conntry, on whom they depend for their defence, is 
far diſtant, no leſs diſtant are thoſe nations by whom 
they may. be afraid of being conquered. 

Beſides, his: tibemae5e. ths eee ates 
are eſtabliſhed there, cannot conform to the manner 
of living in a climate ſo different from their own ; 
they are obliged: therefore to draw from the mother - 
country all the conveniencies of life. The 4 Cartha- 
ginians, to render the Sardinians and Corficans more 
dependent, forbade their planting, ſowing, or doing 
any thing of the like kind under pain of death ; fo that 
they ſupplied them \with-neceſſaries from Africa. The 
Europeans have compaſſed the fame thing, without 
having recourſe to ſuch ſevere laws. Our colonies in 
the Caribbee iſlands are under an admirable regulation 
in this reſpect; the ſubject of their commerce is what 
we neither have nor can produce ; and they re 
85 is the ſubject of ours. 

A conſequence of the diſcovery of Amtes wasy 
the connecting Aſia and Africa with Europe; it fur- 
niſhed materials for a trade with — vaſt 2 8 of 


© Polybius, lib. 3. 
+ The king of Perſia obliged himſelf by treaty, not to Call with 


any veſſel of war beyond the Cyanean rocks, and the Chelidonian 
iſles. Plutarch in the life of Cimen, 


4 Ariſtotle on wonderful things, lib. viii. dee, 2, L. 32 
Vor. II. F Aſta, 


* 
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Aſia, known by the name of the Eaſt-Indies. Silver, 
that metal ſo uſeful as the medium of commerce, be- 
eame now, as a merchandiſe, the baſis of the greateſt 
commerce in the world. In fine, the navigation to 
Africa became neceſſary, in order to furniſh us with 
Io: <a Gang, and to mne 
of America. ' 

Europe is arrived to fo bigh A degree of power, he 
nothing in hiſtory can be compared to it ; whether we 
-  confider the immenſity of its expences, the grandeur 
© of its engagements, the number of its troops, and the 
regular payment even of thoſe that are leaſt ſervice- 
able, and which are kept only for oſtentation. | 

Father du Halde ſays *, that the interior trade of 
China is much greater than that of all Europe. That 
might be, if our foreign trade did not augment, our 
inland commerce. Europe carries on the trade and 
navigation of the other three parts of the world; as 
France, England, and Holland, do nearly that of 


on. 4 
CHA p. XVIII. 
Of the riches which Spain drew from America. 


| FF Europe + has derived ſo many advantages from the 

1 American trade, it ſeems natural to imagine, that 
Spain muſt have derived much greater. She drew 
from the newly diſcovered world fo prodigious a quan- 
tity of gold and ſilver, that all we had before could 
not be compared to it. 

But (what one could never have expected) this 
great kingdom was every where Ong by its misfor- 


„ Tome II. page 190. | 
+ This has been already ſhewn in a ſmall ITY written by 


the author about twenty years ago, which has been almoſt entirely 


incorporated in the preſent 85 | 
runes. 
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tunes. Philip II. who ſucceeded. Charles V. was ob- - 


liged to make the celebrated bankruptcy known to alt 
the world There never was a prince who ſuffered 
more from the murmurs, the inſolence, and the revolt 
of troops conſtantly ill paid. 

From this time the monarchy of Spain has been in- 
ceſſantly deelining. This has been owing to an inte - 


_ rior and phyſical defect in the nature of theſe riches, 


which renders them vain; a defect which increaſes 
every day. 

Gold and filver are either a fictitious, or a repre- 
ſentative wealth. The repreſentative figns of wealth 
are extremely durable, and in their own nature but 
little ſubje& to decay. But the more they are multi- 
plied, the more they loſe their value, becauſe the few- 
er are the things which they repreſent. 


The Spaniards, after the conqueſt of Mexico and 


Peru, abandoned their natural riches, in purſuit of à 
repreſentative wealth which daily degraded itſelf. Gold 
and ſilver were extremely ſcarce in Europe; and Spain, 
becoming all of a ſudden miſtreſs of a prodigious quan- 
rity of theſe metals, conceived hopes to which ſhe ne- 
ver before aſpired. The wealth ſhe found in the con- 
quered countries, great as it was, did not however 
equal that of their mines. The Indians concealed' 
part of them; and beſides, theſe people, who made no 


other uſe of gold and filver, than to give magnificence 
to the temples of their gods and to the palaces of their 


kings, ſought not for ir with an avarice like ours. In 


ſhort, they bad not che ſeeret of drawing theſe metals 


from every mine, but only from thoſe in which the 
ſeparation might be made with fire; they were ſtran- 
gers to the manner of making uſe of mercury, and 
perhaps to mercury itſelf. 

However, it was not long before the ſpecie of Eu- 


E 2. rope: 


\ 


| 
q 
| 


64 THE SPIRIT OF Laws. Book xxl. 
rope was doubled; this appeared from the price of 
commodities, which every where was doubled. 

The Spaniards raked into the mines, ſcooped out 
mountains, invented machines to draw out water, to 
break the ore and ſeparate it; and, as they ſported 
with the lives of the Indians, they forced them to la- 
bour without mercy. As the ſpecie of Europe ſoon 
doubled, the profit of pain diminiſhed in the ſame 
proportion, and they had every year but the ſame 
quantity of a metal which was become by one half leſs 
precious. 

In double the time the ſpecie aill doubled, and the 
profit ill diminiſhed another half. 

It diminiſhed even more than half; let us ſee in 
what manner. 

To extract the gold from the mines, to give it the 
requiſite preparations, and to import it into Europe, 
mult be attended with ſome certain expence; 1 will 
ſuppoſe this to be as Lto 64. When the ſpecie was 
once doubled, and conſequently became by oue half leſs 


precious, the expence was as 2 to 64. Thus the gal- 


leons, which brought to Spain the ſame quantity of 
gold, brought a thing which really was of leſs value 


by one half, though the expences attending it had 


been one half higher. 

If we proceed doubling and doubling, we ſhall find 
in this progreſſion the cauſe of the impotency of the 
wealth of Spain. It is about two hundred years ſince 
they have begun to work their Indian mines. I ſup- 
poſe the quantity of ſpecie at preſent in the trading 
world is to that before the diſcovery of the Indies, as 
32 is to i; that is, it has been doubled five times: 


In two hundred years more the ſame quantity will be 


to that before the diſcovery, as 64 is to 11: that is,” 
it will be doubled once more. Now, at preſent, fiſty 
auintals * of ore yield four, five, and ſix ounces of 
® gce Frezier's voyages. | 
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gold; and when it yields only two, the miner re- 
oei ves no more from it than his expences. In two- 
hundred years, if it yields only four, this too will on- 
ly defray his charges. There will then be but little 
profit to be drawn from the gold mines. The ſame 
reaſoning will hold good of ſilver, except that the 
working of the ſilver mines is a little more e! 
ous than thofe of gold. 

But, if mines ſhould be diſcovered ſo fruitful as to 
give a much greater profit. the more fruitful they will 
be, the ſooner the profit will ceaſe. 

The Portugueſe in Brazil have found mines of gold 
ſo rich, that they muſt neceſſarily very ſoon make a 
oonſiderable diminution in the profits of thoſe of W | 
as well as in their own. 

I have frequently heard people deplore the blind: 
neſs of the-court of France, who repulſed Chriſtopher” 
Columbus, when he. made the propoſal of diſcovering 
the Indies. Indeed they did, though perhaps without 
deſign, as an act of the greateſt wiſdom. Spain has 


| behaved like the fooliſh king, who deſired that every. 


thing he touched might be converted into gold, and 
who was obliged to beg of the gods to put an end to 
his miſery: - | | 

The companies and banks, eſtabliſhed in many na- 
tions, have put a finiſhing: firoke to the lowering' of 
gold and ſilver, as a ſign or repreſentation of riches; 
for by new fictions they have multiplied in ſuch a man-. 
ner the ſigns of wealth, that gold and filver, having 
this office only in part, are become leſs precious. 

This public credit ſerves inſtead of mines, and di- 


miniſhes the profit which the Spaniards draw from 
- theirs. - 


True it is, that the Dutch trade to the Eaſt- Indies 
has- increaſed in ſome meaſure the value of the Spa- 


niſh merchandiſe; for, as they carry bullion, - and 
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give it in exchange for the merchandiſes of the eaſt, 
they eaſe the Spaniards of part of a commodity,. which 
in Europe abounds too much. 

And this trade, which may indirectiy be regarded 
as that of Spain, is as advantageous to that nation, 
as to thoſe who are directly employed in carrying it on. 

From what has been ſaid, we may form a judg- 
ment of the laſt order of the council of Spain, which 
prohibits the making uſe of gold and filver in gildings 
and other ſuperfluities; a decree as ridiculous as it 
would be for the ſtates of Holland to JR the con» 
- en of ſpices. 

My reaſoning does not hold good againſt all mines; 
thoſe of Germany and Hungary, which produce little 
more than the expence of working them, are extreme - 
ly uſeful. They are found in the principal ſtate; they 
employ many thouſand men, who there conſume their 
ſuperfluous commodities, and they are nn a a 
nufacture of the country. 

The mines of Germany and Hungary a the 
culture of land ; nh, of Mexico and 
Peru deſtroys it. 

- . The Indies and Spain are two powers 7 the 
fame maſter; but the Indies are the principal, while 
Spain is only an acceſſory. It is in vain for politics 
to attempt to bring back the principal to the acceſ- 
| fory; the Indies will always draw Spain to them. 
ſelves. 
Of the merehandiſes to the value of * fifty 
millions of livres annually ſent to the Indies, Spain 
furniſhes - only two millions and a half: the Indies 


trade for fifty millions, the een for two and a 


half. 
That muſt be a bad kind of riches which depends 
on accident, and not on the induſtry of a nation, on 
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the number of its inhabitants, and on the cultivation: 
of its lands. The king of Spain, who receives great 
ſums from his cuſtomhouſe at Cadiz, is in this reſpect 
only a rich individual in a ſtate extremely poor. Eve · 
ry thing paſſes between ſtrangers and himſelf, while 
his ſubjects have ſcarcely any ſhare in it: this com- 
merce is independent both of the good and bed for- 
tune of his kingdom. 

Were ſome provinces of Caſtile able to give him A. 
ſam equal to that of the cuſtomhouſe of Cadiz, his 
power would be much greater; his riches would de 
the effect of the wealth of the country; theſe provin - 
ces would animate all the others, and they would be 
all together more capable of ſupporting their reſpective 


charges; eee e N 
FRA THEY denk LA — 


i 


d e e 5 
| A problem. 

N is not 5 me to decide the queſtion, whether, if 

Spain be not herſelf able to carry on the trade of 

the Indies, it would not be better to leave it open to 


ſirangers ? I will only ſay, that it is for hef advantage. 
to load this commerce with as few obſtacles as politics 


will permit. When the merchandiſes which ſeveral 


nation ſend to the Indies are very dear, the inhabi- 
tants of that country give a. great deal of their com- 
modities, which are. gold and filver, for very little of 
thoſe of foreigners : the contrary to this happens when 
they are at a low price. It would perhaps be of aſe, 
that theſe nations ſhould underſell each other, that by 
this means the merchandiſe carried to the Indies might 
be always cheap. Theſe are principles which deſerve 
to. be examined, without ſeparating them, however, 


| from other conſiderations} the ſafety of the Indies, the 


advan- 
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advantages of one only cuſtom-houſe,. the danger of 
making great alterations, and the foreſeen inconveni- 
encies, which are often leſs . wank * 
which —— foreſeen. 5 
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Of laws in relation to the uſe of money. 
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C H. AN E 
The reaſon of the uſe 1 money. 


EOPLE. who. haye hw RO CIP as ſavages}. 
and, among. civilized nations, thoſe who have on» 
ly two or three ſpecies, trade by exchange. Thus the 
oaravans of. Moors, who go to Tomboctou in the heart: 
of Africa, have no need-of money, for they exchange 
their ſalt for gold. The Moor puts his ſalt in a heap. 
and the Negro his duſt in another; if there is not gold- 
enough, the Moor takes away ſome of his ſalt, or the 
1 adds more gold, till both parties are agreed. 
But, when a nation traffics with a great variety of 
mere Bab A888, money becomes neceſſary, becauſe a: 
metal, eaſily carried from place to place, ſaves the 
great expences which people would be obliged to be 
at, if they always proceeded by exchange, N 
All nations have reciprocal wants, it frequently 
happens that one is deſirous of a large quantity of the 
other's merchandiſes, when the latter will have very 
little of theirs, though with reſpect to another nation 
the caſe is directly oppoſite. But, when nations have 
money, and proceed by buying and ſelling, thoſe who 
take moſt merchandiſes pay the balance in ſpecie. 
RY Wn, | 88 Aud- 
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And there is this difference, that, in the caſe of buy - 
ing, the trade carried on is in proportion to the wants 
of che nation that has the greateſt demands; whilſt in 
bartering, the trade is only according to the wants of 
the nation whoſe demands are the ſeweſt, without 
which this laſt would be under an EE of ba- 
ur its accounts. 


CHAP. II. 
Mane Mae 


MONEY i is a gn which repreſents the value of all 
merchandiſes. Metal is taken for this ſign as 
being durable“, becauſe it conſumes but little by uſe, 
and becauſe, without being deſtroyed, it is capable of 
many diviſions. A precious metal has heen choſen 
as a ſign, as being moſt portable, A metal is moſt 
proper for a common meaſure, becauſe it can be eaſily 
reduced to the ſame ſtandard. Every ſtate fixes upon 
it a particular impreſſion, to the end that the form. 
may correſpond with the ſtandard and the weight, and: 
that both may be known by inſpection only. 

The Athenians, not having the uſe of metals, made- 
uſe of oxen +, and the Romans of ſheep: but one ox 
is not the ſame as another ox, in the manner that one- 
piece of metal may be the ſame as another. 

As ſpecie 1 is the ſign of the value of merchandiſes,. 
paper is the ſign of the value of ſpecie; and, when it 
is of the right fort, it repreſents the value in ſuch a 


+44 Thi fale made nſe- of for this run. has this 
defect, that it is continually wilting away. 

+ Herodotus in Clio tells us, that the Lydians found out the art 
of coining money; the Greeks learned it from them; the Atheai- 


an coin bad the impreſſion of their ancient ox. I have ſeen one of 


the pieces in the Earl. of Peazbruke*s cabinet. 


| Dade, 
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manner, that, as to the effects produced by it, there 


' Is not the leaſt difference. | 20 


In the ſame manner, as money is the ſign and re- 


preſentative of a thing. every thing is a ſign and re- 
preſentative of money: and the ſtate is in a proſperous 


condition, when, on the one hand, money perfectly 


repreſents all things, and, on the other, all things 
perfectly repreſent money, and are reciprocally the 
ſigns of each other; that is, they have ſuch a relative 
value, that we may have the one as foon as we have 
the other. This never happens in any other than a 
moderate government, nor does it always happen 
there: for example, if the laws favour the diſhoneſt 
debtor, his effects are no longer a repreſentative or 
ſign of money. With regard to a deſpotic govern- 


ment, it would he a prodigy, did things there repre · 


ſent their ſign. Tyranny and diſtruſt makes every one 
bury * his ſpecie : things are not there then the repre- 
ſentative of money. 

Legiſlators have ſometimes had the art not only to 


make things, in their own nature, the repreſentative 


of ſpecie, but to convert them even into ſpecie, like 
the current coin. Cæſar, when he was a + dictator, 
permitted debtors to give their lands in payment to 
their creditor, at the price they were worth before 
the civil war J. Tiberius ordered, that thoſe who 
deſired ſpecie ſhould have it from the public treaſury, 
on binding over their lands to double the val e. Un- 
der Cæſar, the lands were the money which paid alt 
debts: under Tiberius: ten thouſand ſeſterces in land 
became as current money, equal to five , ſe 
ſterces in ſilver. 

It is an ancient cuſtom in Algiers for the father of a * 
to have a treaſure concealed in the earth. Hift. of the MP of © 
Algiers by Logie de Taſſis: 


f Czlar on the civil war, book 3. 
r Tacitus, lib. 6. 


The 
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The magna charta of England provides againſt the 
ſeizing the lands or revenues of a debtor, when his 
moveable or perſonal goods are ſufficient to pay, and 
he is willing to give them up to his cteditors : by this 
means all the goods of an Engliſhman repreſented mo- 
ney- 

The laws of the Conan conſtituted money a ſa- 
tiafaion for the injuries that were committed, and 
for the ſufferings due to guilt. But, as there was but 
very little ſpecie in the country, they again conſtituted 
this money to be paid in goods or chattels. This we 
find appointed in a Saxon law, with certain regula» 
tions ſuitable to the eaſe and convenience of the ſeveral 
ranks of people. At firlt * the law declared the va- 
lue of a ſou in cattle,. the ſou of two tremiſes anſwer- 
ed to an ox of twelve months, or to an ewe with her 
lamb; that of three tremiſes was worth an ox of fix- 
teen months, With theſe people money became cattle, 
goods, and merchandile; and theſe again became 
money, 

Money is not only a ſign of things; it is alſo a ſign 
and repreſentative of money, as we ſhall ſee in the 
chapter on exchange. 


CHAP. III. 
Of ideal money. 


THERE i is both real and ideal money. Civilized 
nations generally make uſe of ideal money, only 


| becauſe they have converted their real money into ide- 


al. At firſt their real money was ſome metal of a cer 
tain weight and ſtandard : but ſoon diſhoneſty or want 
made them retrench a part of the metal from every 
piece of money, to which they left the ſame name; 
for example, from a livre at a pound weight they took 


half the ſilver, and ſlill continued to call it a livre; 


The laws of the Saxons, chap, 18, 2 * 
the 
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the piece which was the twentieth part of a pound of 
filver, they continued to call a fon, though it is no 
more the twentieth part of this pound of filver. By 
this means the livre is an ideal livre, and the fou an 
ideal fou. Thus of the other ſubdiviſions; and fo far 
may this be carried, that what we call a livre may'be 
only a ſmall part of the original livre or pound, which 
renders it ſtill more ideal. It may even happen, that 
we have no piece of - money of the preciſe value of a 
livre, nor any piece exactly worth a fou: then the livre 
and the ſou will be purely ideal. They may give to 


and as many fous as they pleaſe ; the variation may 
be continual, becanſe it is as eaſy to give another 
rd as it 22 to rte tage TS 
itſelf. 


an exceſſent law for all countries, who are defirous of 
making commerce flonriſh, to ordain, that none but 
real money ſhould be current, and to prevent any me- 
thods from being taken to render it ideal. b 
Nothing onght to be ſo exempt from variation, as 
that which is the common meaſure of ll, 
Trade is in its own nature extremely uncertain; and 
it is a great evil to add a new uncertainty to that 


a. 


C HA pP. Iv. 
Of the quantity of gold and filver. 
WI ILE civilized nations are the miſtreſſes of the 
world, gold and ſil ver, whether they draw it 
from amongſt themſelves, or fetch it from the mines, 
muſt increaſe every day. On the contrary, it dimi- 
niſhes when barbarous nations prevail. We know how 
great was the ſcarcity of theſe metals, when the Goths 


_ Vandals on the one ſide, and on the other the 
1 SGaracens 


* 


any piece of money the denomination of as many Jivres 


To take away the fonree of this abuſe,” ie bald de 


which is founded on the nature of * thing. — 
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Saracens and Tartars, broke 1 in like a torrent on the 
civilized world. 


CH A p. V. ; 
The ſamt ſubjed continued. 


TE E bullion drawn from the American mines, im- 
ported into Europe, and from thence ſent to the 

Eaſt, has greatly promoted the navigation of the Eu- 
ropean nations; for it is a merchandiſe which Europe 
receives in Exchange from America, and which ſhe 
ſends in exchange to the Indies. A prodigious quan- 
tity of gold and filver is therefore an advantage, when 
we conſider theſe metals as a merchandiſe; but it is 
otherwiſe when we conſider them as a ſign, becauſe 
their abundance gives an allay to their quality as a 
ſign, which is chiefly founded on their ſearcity. 

Before the firſt Punic war, copper was to“ ſilver 
as y6o to 1+; it is at preſent nearly as 73 and a half 
to 1. When the proportion ſhall be as it was former- 
* filver will better perform its office as a ſign. 


CHAP. VI. 
The reaſon why intereſt was lowered one half after the 
conqueſt of the Indies. > 


6 informs us 1, that, in Spain, after the 

conqueſt of the Indies, the intereſt which was at 
ten per cent. fell to five, This was a neceſſary conſe- 
quence. A great quantity of ſpecie being all o a 
ſudden brought into Europe, much fewer perſons had 
need of money. The price of all things increaſed, 
while the value of money diminiſhed: the proportion 


* See chap. ta. of this book. | 

4+ Suppoſing a mark, or cight ounces of filver, to be worth oy 
ty- aine livres, and copper twenty ſols per pound. 6 

Hiſtory of the civil wars of the Spaniard: in the Weſt -Tadies, 
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was then broken, and all the old debts were diſchar- 
ged. We may recollect the time of the ſyſtem “, when 
every thing was at a high price except ſpecie. "Thoſe 
that had money alter the conqueſt of the Indies were 
obliged t to lower the price or hire of their merchandiſe, 
that is, in other words, their intereſt. 
From this time they were unable to bring intereſt 
to its ancient ſtandard, becauſe: the quantity of ſpecie 
brought to Europe has been annually increating. Be- 
ſides, as the public funds of ſome ſtates, founded on 
riches procured by commerce, gave but a very ſmall 
intereſt, it became neceſſary for the contracts of indi- 
viduals to be regulated by theſe. In ſhort, the courſe 
of exchange having rendered the conveying of ſpecie 
from one country to another remarkably eaſy, money 
cannot be ſcarce in a place, where they may be ſo rea- 
dily ſupplied with it by thoſe who have it in plenty. 


CHAP. VII. 


How the price of things is fixed in the variation of the 
en of riches. ä 


ONEY is the price of. merchandiſes or manufac- 
M tures. But how ſhall we fix this price: ? or, in 
other words, by what piece of money is every = to 
be repreſented ? 

If we compare the mals of gold and filver in the 
whole world with the quantity of merchandiſes therein 
contained, it-is certain, that every commodity or mer-: 
chandiſe in particular may be compared to a certain 
Portion of the entire maſs of gold and filyer. As the 
total of the one is to the total of the other, ſo part of 
| the one will be to part of the other. Let us ſup- 
pole, that there is only one commodity or merchan« 
diſe in the world, or only one to be purchaſed, and | 


©® In France, Mr. L3w's project was called by this name. 
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| 


. 


e w&# * 


Chap. 8. THE SPIRIT OF LAWS. 75 


that this is diviſible like money: a part of this mer- 
chandiſe will anſwer to a part of the maſs of gold and 
ſilver; the half of the total of the one to the half of 
the total of the other; the tenth, the hundredth, the 
thoutandth part of the one, to the tenth, the hun- 
dredth, the thonſandth part of the other. But, as 
that which conllitutes property amongſt - mankind is 
not all at once in trade, and as the metals or money, 
which are the fign of property, are not all in trade at 
the ſame time, the price is fixed in the compound ra- 
tio of the-total of- things with the total of figns, and 
that of the total of things in trade with the total of 
ſigns in trade alſo; and, as the things which are not 
in trade to day may be in trade to-morrow, and the 
ſigns not now in trade may enter into trade at the 
ſame time, the eitabliſhmeat of the price of things al- 
ways fundamentally depends on the proportion of the 
total of things to the total of ſigns, ' 

Thus the prince or the magitilrate can no more aſ- 
certain the value of the merchandiſes, than he can eſta- 
bliſh by a decree, that the relation one has to ten is 
equal to that of one to twenty. Julian's “ lowering 
the price of proviſions at Antioch was the cauſe of a 
molt terrible famine. 4 


C H A VIII. In 
The ſame ſubje@ continued. 


* negroes on the coaſt of Africa have a ſign of 
value without money. It is a ſign merely idee, 
founded on the degree of eeem which they fix in their 
minds for every merchaudile, in proportion to the 
need they have of it, A certain commodity or mer- 
chandite is worth three macoutes, another ſix Macoutes, 


another ten macoutes ; that is, as if they ſaid imply, 


_* Hiltory of the church by Sher, tes. | 
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three, ſix, and tea. The price is formed by a compa- 
riſon of all merchandiſes with each other. They have 
therefore no particular money; but each kind of mer - 
chandiſe is money to the other. | 

Let us for a moment transfer to ourſelves this man- 
ner of valuing things, and join it to ours: all the 
merchandiſes and goods in the world, or elſe all the 
merchandiſes or manufactures of a ſtate, particularly 
conſidered as ſeparate from all others, would be worth 
a certain number of macoutes; and, dividing the mo- 
ney of this ſtate into as many parts as there are ma- 
coutes, one part of this diviſion of money will be the 
ſign of a macoute. 

If we ſuppoſe the quantity of ſpecie in a ſtate dou» 
bled, it will be neceſſary to double the ſpecie in the 
macoute; but if, in doubling the ſpecie, you double al- 
ſo the maconte, the proportion will remain the ſame 
as before the doubling of either. 

If, ſince the difcovery of the Indies, gold and ſil- 
ver have increaſed in Europe in the proportion of one 
to twenty, the price of proviſions and merchandiſes 
mult have been inbanced in proportion of one to twen- 
ty. But if, on the other hand, the number of mer- 
chandifes has increaſed as one to two, it neceſſarily 
tollows, that the price of theſe merchandiſes and pro- 
viſions having been raiſed in proportion of oae to 
twenty, and fallen in proportion of one to two, it ne- 
ceſſarily follows, I ay, that the proportion is only as 
one to ten. 

The quantity of goods and merchandiſes increaſes 
by an augmentation of commerce, the augmentation 
of commerce by an augmentation of the ſpecie, which 
ſucceſſively arrives, and by new communications with 
freſh diſcoyered countries and ſeas, which furniſh us 
with new commodities and new merchandiles. 
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C HA Pi 1K. 
Of the relative ſcarcity of gold and filver. 


ESIDES the poſitive plenty and ſcareity of gold 

and ſilver, there is ſtill a relative abundance, and: 

a relative ſcarcity of one of theſe metals compared to- 
the other. 

The avaricious hoard up their gold and ſilver, be- 

cauſe, as they do not care to ſpend, they are fond of 

ſigns that are not ſubje& to decay. They prefer gold 


to ſilver, becauſe, as they are always afraid of loſing, 


they can beſt conceal that which takes up the leaſt, 
room. Gold therefore diſappears when, there is plenty 
of ſilver, becauſe every one has ſome to conceal; it 
appear again when ſilver is ſcarce, becauſe they are 
obliged to draw it from its confinement. 

It is then a rule, that gold is common when filver 
is ſcarce, and gold is ſcarce when ſilver is common. 
This lets us ſee the difference between their relative 
and their real abundance and ſcarcity, of which L ſhall 
preſently ſpeak more at large. 


CHAS 
Cf exchange. 


| _ relative abundance and ſcarcity of ſpecie i in a dif: 


ferent countries, forms what i is called the courſe: 
of exchange. 
Exchange is a fixing of the actual ard momentary 


value of money. 
Silver, as a metal, has a vide like all- other mer- 


chandiſes, and an additional value, as it is capable of 
becoming the ſign of other merchandiſes. If it was no 


more than a mere merchandiſe, it would no * loſe: 
much of its value. - | "Ye 
G 3 +: 22 114+ 1134) Galen 
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Silver, as money, has a value which the prince in 
ſome reſpects can fix, and in others he cannot. 

The prince eſtabliſhes a proportion between a quan- 
tity of filver as metal, and the ſame quantity as mo- 
ney. 2. He fixes the proportion between the ſeveral 
metals made uſe of as money. 3. He eſtabliſhes the 
weight and ſtandard of every piece of money. In fine, 


4. He gives to every piece that ideal value of which I 


have ſpoken. I ſhall call the value of money in theſe 
four reſpects its * value, becauſe it may be fixed 
by law. 

The coin of every ſtate has, beſides this, a relative 
value; as it is compared with the money of other 
countries. This relative value is eſtabliſhed by the ex- 
change, and greatly depends on its poſitive value. It 
is fixed by the general opinion of the merchants, never 
by the decrees of the prince, becauſe it is ſubject to 
inceſſant variations, and depends on a thouſand acci- 
dents. 


are chiefly guided by that which has the greateſt quan- 
tity of ſpecie. If ſhe has as much ſpecie as all the 
others together, it is then moſt proper. tor the others 
to regulate theirs by her ſtandard ; and the regulation 
between all the others will pretty nearly agree with 
the regulation made with this principal nation. 

In the aQual fate of the univerſe, Holland“ is the 
nation we are ſpeaking of, Let us examine the courſe 
of exchange with relation to her. 

They have in Holland a piece of money called a 
florin, worth twenty ſous, or. forty half-ſous or gros. 
But, to render our ideas as ſimple as poſſible, let us 


imagine that they have not any ſuch piece of money 


»The Dutch regulate the exchange for almoſt all Europe, by a 
kind of determination amongſt IE in a manner moſt agree- 
able to their own intereſt. 


* 


The ſeveral nations, in fixing this relative value, 
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in Holland as a florin, 'and that they have no other 
but the gros; a man, who ſhould have a thouſand 
florins, would have' forty thouſand gros; and fo of 
the reſt. Now the exchange with Holland is deter- 
mined by our knowing how many gros every piece of 
money in other countries is worth ; and, as the French 
commonly reckon by a crown of three livres, the ex- 
change makes it neceilary for them to kuq how ma- 
ny gros are coutained in a crown of three livres, If 
the courſe of exchange is at fifty-four, a crown of 
three livres will be worth fifty-four gros; if it is at 
ſixty, it will be worth ſixty gros. It filver is ſcarce in 
France, a crown of three livres will be worth more 
gros: if plentiful, it will be worch leſs. 

This icarcity or plenty, from whence reſults the mu- 
tability of the courſe of exchange, is not the real, but 
a relative ſcarcity or plenty. For example; when 
France has greater occaſions for funds in Holland, 
than the Dutch of having. funds in France; ſpecie is 
ſaid to be common in France, ans ſcarce in Holland ; 
and vice verſa. 

Let us ſuppoſe that the courſe of exchange with 
Holland is at fifty-four. If France and Holland com- 
poſed only one city, they would act as we do when we 
give change for a crown : the Frenchman would take 
three livres out of his pocket, and the Dutchman fiſ- 
ty:four gros from his. But, as there is ſome diſtance 
between Paris and Amſterdam, it is neceſſary that he, 
who for my crown of three livres gives me fifty-four 
gros which he has in Holland, ſhould give me a bill of 
exchange for fifty-four gros payable in Holland. The - 
fifty-four gros is not the thing in queſtion, but a bill 
for that ſum. Thus, in order to judge of the“ ſear- 
city or plenty of ſpecie, we muſt know if there are in 


There is much ſpecie in a place, when there is more ſpetic 
than paper; there is little, when there is more paper than ſpecie, 


France 
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France more bills of fiſty-four gros drawn upon Hol- 


land, than there are crowns drawn upon France, If 


there are more bills from Holland than there are from 


France, ſpecie is ſcarce in France, and common in 


Holland; it then becomes neceſſary that the exchange 

ſhould riſe, and that they give for my crown more 

than fifty - four gros, otherwiſe I will not part with it; 
and vice verſa. 

Thus the various turns in the 8 of n 
form an account of debtor and creditor, which muſt 
be frequently ſettled, and which the ſtate in debt can 
no more diſcharge by exchange, than an individual 
can pay a debt by giving change for a piece of ſilver. 

We will ſuppoſe that there are but three ſtates in 
the world, France, Spain, and Holland ; that ſeveral 
individuals in Spain are indebted to France to the va- 
Ine of one hundred thouſand *“ marks of ſilver; aud 
that ſeveral individuals of France owe in Spain one 
hundred and ten thouſand marks: now, if ſome cir- 
cumſtance both in Spain and France ſhould cauſe each 
ſuddenly to withdraw his ſpecie, what will then be the 
courſe of exchange? Theſe two nations will reciprocal- 
ly acquit each other of an hundred thouſand marks; 
but France will ſtill owe ten thouſand marks in Spain, 
and the Spaniards will gill have bills upon France to 
the value of ten thouſand marks; while France will 
have none at all upon Spain. 

But, if Holland was in a contrary ſituation with 
reſpect to France, and, in order to balance the account, 
muſt pay her ten thouſand marks, the French would 
bave two ways of paying the Spaniards, either by 
giving their creditors in Spain bills for ten thouſand 
marks upon their debtors in Holland, or elſe by ſend- 
ing ſpecie to the value of ten thouſand marks to Spain: 
From hence it follows, that, when a ſtate has oc- 


„ A mark is a weight of cight ounces. 
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caſion to remit a ſum of money into another country, 
it is indifferent in the nature of the thing, whether 
ſpecie be conveyed thither, or they take bills of ex- 
change. The advantage or diſadvantage of theſe two 
methods ſolely depends on actual circumitances. We 
muſt enquire which will yield moit gros in Holland, 


money carried thither in ſpecie, or a bill upon - 


land for the like ſum “. k 

When money of the ſame dandard and weight in 
France yield money of the ſame itandard and weight 
in Holland, we fay that the exchange is at par. In 


| the atual late of ſpecie , the par is nearly at fifty- 


four gros to the crown. When the exchange is above 
fifty-four gros, we ſay it is high: when beneath, we 
fay it is low. 4:91 

In order to know the loſs and gain of a ſtate in a 
particular ſituation of exchange, it muſt be conſidered 
as debtor and creditor, as buyer and ſeller. When the 
exchange is below par, it loſes as a debtor, and gains 
as a creditor: it loſes as a buyer, and gains as a ſeller. 
It is obvious, it loſes as debtor: ſuppoſe, for exam 
ple, France owes Holland a certain number of gros, 
the fewer gros there are in a crown, the more crowns 
ſhe has to pay. On the contrary, if France is creditor 


for a certain number of gros, the lefs number of gros 


there are in a crown, the more crowns ſhe will receive. 
The ſtate loſes alſo as buyer; for there muſt be the 
ſame number ef gros to buy the ſame quantity of mer- 
chandiſes; and, while the exchange is low, every 


French crown is worth fewer gros. For the ſame rea- 


ſon the ſtate gains as a ſeller; I ſell my merchandiſe 
in Holland for a certain number of gros; I receive 
then more crowns in France, when for every fifty gros 
I receive a crown, than I ſhould do if I received only 


* With the expence of mn and inſurance deducted. 


+ lo 1744. N N 
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_ the ſame crown for every fifty-four. The contrary to 


this takes place in the other ſtate. If the Dutch are 
indebted, a certain number of crowns to France, they 
will gain; if they are owing to them, they will loſe; 
if they ſell, they loſe, and if they buy, they gain. 

lt is proper to purſue this ſomething farther, 
When the exchange is below par; for example, if it 


is at fifty inſtead of fifty-four, it ſhould follow, that 


France, oa ſending bills of exchange to Holland for 
fifry-four thouſand crowns, could buy merchandiſes 
only to the value of fifty thouſand, and that, on the 
other hand, the Dutch, ſending the valae of fifty thou- 
ſand crowns to France, might voy fifty · four thou- 
ſand, which makes a difference of ; that is, a loſs 
to France of more than ; ſo that France would be 
obliged to ſend; to Holland 4 more in ſpecie or mer- 
chandiſe, than ſhe would do was the exchange at par. 
And as the miſchief mutt conſtantly increaſe, becauſe 
a debt of this kind would bring the exchange ſtill low- 
er, France would in the end be ruined. It ſeems, I 


ſay, as if this ſhould certainly follow; and yet it does 


not, becauſe of the principle whieh I have * elſewhere 
eſtabliſhed, which is, that ſtates conſtantly lean towards 
a balance, in order to preſerve their independeney. 
Thus they borrow only in proportion to their ability 


to pay, and meaſure their buying by what they ſell: 


and, taking the example from above, if the exchange 
falls in France from fifty- ſour to fifty, the Dutch who 
buy merchandiſes in France to the value of a thouſand 
crowns, for which they uſed to pay fifty-four thouſand 
gros, would now pay only fifty thouſand, if the 
French would conſent to it But the merchandiſe of 


France will riſe inſenſibly, and the profit will be ſhared 
between the French and the Dutch ; for, when a mer- 


See book xx. chap. 27. 
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chant can gain, he eaGly ſhares his. profit : there ariſ- 
es then a communication of profit between the French 
and the Dutch. In the ſame manner the French, who 
bought merchandiſes of Holland for fifty-four thon- 
ſand gros, and who when the exchange was at fifty- 
ſour paid for them a thouſand crowns, will be obliged 
to add 5 more in French crowns to buy the ſame mer- 
chandiſes. But the French merchant, being ſenſible 
of the loſs he ſuſſers, will take np leſs of the merchan- 
diſe of Holland. The French and the Dutch mer- 
chant will then be both loſers, the ſtate will inſenſibly 
fall into a balance, and the lowering of the exchange 
will not be attended with thoſe inconveniencies which 
we had reaſon to fear. 

- A merchant may ſend his ſtock into a foreign coun- 
try when the exchange is below par, without injuring 
his fortune, becauſe, when it returns, he recovers what 
he had loſt ; but a prince, who ſends only ſpecie into 
a foreign country, which never can return, is always 
a loſer. | 

- When. the merchants have great dealings in any 

eduntry, the exchange there infallibly riſes. This 

proceeds from their entering into many engagements, 
buying great quantities of merCKandiſes, and unn | 
upon foreign countries to pay for them. 
A prince may amaſs great wealth in his dominions, 
and yet ſpecie may be really ſcarce, and relatively 
common; for inſtance, if this ſtate is indebted for 
many merchandiſes to a foreign country, the — 
will be low, though ſpecie be ſcarce, 

The exchange of all places conſtantly tends to a cer» 
tain proportion, and that in the very nature of things. 
If the courſe of exchange from Ireland to England is 
below par, and. that of England to Holland is alſo 
. par, that of Ireland to Holland will be ſtill low- 

f : er; 


22 
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er; that is, in the compound ratio of that of Ireland 
to England, and that of England to Holland: for a 
Dutch merchant, who can have his ſpecie indirectly 
. from Ireland by the way of England, will not chaſe 
to pay dearer by having it the direct way. This, I 
- ſay, ought naturally to be the caſe; but however it is 
not exactly ſo; there are always circumſtances which 
vary theſe things; and the different profit of drawing 
by one place, or of drawing by another, conſtitutes 
the particular art and dexterity of the bankers, . 
does not belong to the preſent ſubject. 

When a ſtate raiſes its ſpecie ; for inſtance, when it 
ives the name of fix livres, or two crowns, to what 


was before called three livres, or one-crown, this new - 


denomination, which adds nothing real to the crown, 
ought not to procure a fingle gros more by the ex- 
change We ought only to have for the two newcrowns, 
the ſame number of gros which we before received for 
the old one. If this does not happen, it muſt not be 
imputed as an effect of the regulation itſelf, but to the 


' novelty and ſuddenneſs of the affair. The exchange | 


adheres to what is already eſtablithed, and is not * 
tered till after a certain time. 

When a ſtate, inſtedd of only raiſing the ſpecie by 
a law, calls it in, in order to diminiſh its fize, it fre- 
quertly happens that, during the time taken u up in 
its paſſiug again through the mint, there are two 


kinds of money; the large which is the old, and the 


fmall which is the pew: and, as the large is cried 
down, and it not to be received but at the mint, and 
bills of exchange muſt be conſequently paid in the 
new, one would imagine then that the exchange 
ſhould be regulated by the new. If, for example, in 


France, the ancient crown of three livres, being worth - 


in Holland ſixty gros, were reduced one half, the 
3 ; 2 | new 
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new crown ought to be valued only at thirty. On 
the cther hand, it ſeems as if the exchange ought to be 
regulated by the old coin, becauſe the banker who has 
ſpecie, and. receive bills, is obliged to carry the old 
coin to the mint, m order to change it for the new, 
by which he muſt be a loſer. The exchange then 
ought to be fixed between the value of the old coin and 
that of the new, The value of the old is decreaſed, it 
we may call it ſo, both becauſe there is already ſome 
of the new in trade, and becauſe the bankers cannot 
keep up to the rigour of the law, having an intereſt in 
letting leoſe the old coin ſrom their cheſts, and being 
even ſometimes forced to make payments with it. 
Again, the value of the new ſpecie mult riſe, becauſe 
the banker, having this, finds himſelf in a fituation in 
which, as we ſhall immediately prove, he will reap 
great advantage by procuriug the old. The exchange 
ſhould then be fixed, as I have already faid, between 
the new and the old coin: for then the bankers find 
it for their intereſt to ſend the old out of the kingdom, 
becauſe by this means they procure the ſame advan- 
tage as they could receive from a regular exchange of 
the old ſpecie, that is, a great many gros in Holland, 
and in return a regular exchange a little lower, between 
the old and the new ſpecie, which will wane, Gy 
crowns in France. 

Suppoſe that three livres of the old coin yield by the 
actual exchange forty-five gros, and that, by ſending 
this ſame crown to Holland, they receive fixty ; but 
with a bill of forty-five gros they procure a crown of 
three ſivres in France, which, being ſent in the old 
ſpecie to Holland, ſtill yields ſixty gros: thus all the 
old ſpecie would be ſent out of the kingdom, and the 
bankers would run away with the whole profit. © 

To remedy this, new meaſures muſt be taken. The 
ſtate which coined the new ſpecie would itſelf be obli- 

Vor. II. H way 
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-ged to ſend great quantities of the old to the nation 


Which regulates the exchange, and, by thus gaining 
credit there, raiſe the exchange pretty nearly to as 


many gros for a crown of three livres as could be got 
by ſending a crown of three livres of the old ſpecie out 
of the country. I ſay, to nearly the ſame; for, while 
the profits are ſmall, the bankers will not be tempted 
to ſend it abroad, becauſe of the expence of carriage, 
and the danger of confiſcation. 

It is fit that we ſhould give a very clear idea of this, 
M. Bernard, or any other banker employed by the 
ſtate, propoſes bills upon Holland, and gives them at 


one, two, or three gros higher than the actual ex- 


change; be has made a proviſion in a foreign country 
by means of the old ſpecie, which he has continually 
been ſending thither; and thus he has raiſed the ex- 
change to the point we have juſt mentioned. In the 
mean time, by diſpoſing of his bills, he ſeizes on all the 
new ſpecie, and obliges the other bankers, who have 
payments to make, to carry their old ſpecie to the mint, 
and, as he inſenſibly obtains all the ſpecie, he obliges 


the other bankers in their turn to give him bills at a 


very high exchange. By this means his profit in the 
end compenſates in a great meaſure for the wo he ſuf- 
fered at the beginning. 

It is evident, that, during theſe ae the 
ſtate muſt be in a dangerous crifis. Specie mult be- 
come extremely ſcarce, 1. Becauſe much the greateſt 
part is cried down: 2. Becauſe a part will be ſent into 
foreign. countries: 3. Becauſe every one will lay it up, 
as nov being willing to give that profit to the prince 
which he hopes to receive himſelf.- It is dangerous to 
do it lowly, and dangerous alſo to do it in too much 
Haſte. If the ſuppoſed gain be immoderate, the incon- 


veniencies inereaſe 1 in | 


We 


L 
i 
Þ, 
q 
J 
„ 
] 


| Chap. 10. THE SPIRIT OP LAWS. 


8 


We ſee, from what has been already ſaid, that,. 


when the exchange is lower than the ſpecie, a profiv 


may be made by ſending it abroad; for the ſame rea- 
ſon, when it is higher than the ſpecie, there is a | profic. 
in caufing it to return. 

But there is a caſe in which profit may be made by 
ſending the ſpecie out of the kingdom, when the ex- 
change is at par ; that is, by ſending it into a foreign 
country to be coined over again. When it returns, an 


: advantage may be made of it, whether it be circulated 


in the country, or paid for foreign bills, 

If a company has been erected in a ſtate with a pro- 
digious ſtock, and this Rock has in a few months been 
raiſed twenty or twenty-five times above the original 
purchaſe; if again-the ſame ſtate eſtabliſhed a bank, 
whole bills were to perform the office of ſpecie, while: 
the numerary value of theſe bills was prodigious, in 
order to anſwer to the numerary value of the ſtocks,. 
(this is Mr. Law's ſyſtem); it would follow from the 
nature of things, that theſe ſtocks and theſe bills would 
vaniſh in the ſame manner-as they aroſe. Stocks can- 

not ſuddenly be raiſed twenty or twenty five times 


"de that original value, without giving a number of 


people the means of procuring immenſe riches in pa- 
per every one would ſeek to ſecure his fortune; and 


as exchange offers the molt eaſy way of removing it 


from home, or conveying it whether one pleaſes, peo- 


ple would inceſſantly remit a part of their effects to the 


nation that regulates the exchange. A project for 
making continual remittances into a foreig | 


mult lower the exchange. Let us. ſuppoſe, that at the 


time of the ſyſtem, in proportion to the Randard and 


weight of the filver coin, the exchange was fixed at 


forty gros to the crown; when a vaſt quantity of pa- 
per became money, they were unwilling to give more 


than thirty-nine gros for a crown, and afterwards» 


H. 2. thirty 


88 THE SPIRIT OF LAWS. Book XXTI. 
thirty-eight, thirty-ſeven, &c. This proceeded fo far, 


that after a while they would give but eight gros, and 


at laſt there was no exchange at all. _. 

The exchange ought, in this caſe, to have regulated 
the proportion between the ſpecie and the paper of 
France. I ſuppoſe, that, by the weight and ſtandard 
of the ſilver, the crown of three livres in filver was 
worth forty gros, and that, the exchange being made 
in paper, the crown of three livres in paper was worth 
only eight gros; the difference was four fifths The 
crown of three livres in paper was then worth four 
fifths leſs than the crown of three livres in ſilver. 


CHAP. XI. 
Of the proceedings of the Romans with reſpect ta money. 


JIY% great ſoever the exertion of authority has 
been in our times, with reſpe& to the ſpesie of 
France, during the adminiſtration of two ſucceſſive 
zuiniſters, ſtill it was valtly exceeded by the Romans; ; 
not at the time when corruption had crept into their 
republic, nor when they were in a Nate of anarchy, 
bat when they were, as much by their wiſdom as their 
courage, in the full vigour of their conſtitution, aſter 
having conquered the cities. of Italy, and at the very 
time that they 2 ene the empire with the Carthagi- 
nians. 

And here I aim pleaſed that I have an opportunity 
of examining more cloſely into this matter, that no ex- 
ample may be taken from what can never juſtly be 
called one. | 

In the firſt Punic war the as , which ought to be 
twelve ounces of copper, weighed only two, and in 


the ſecond it was no more than one. This retrench- 


® Pliny's natural hiſtory. I. XX xiii. art. 3. 
| ment 
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ment anſwers to what we now call the raiſing of coin. 
To take half the ſilver from a crown of fix livres, in- 
order to make two crowns, or to raiſe it to the value 

of twelve livres, is preciſely the ſame thing. | 

Tuey have left us no monument of the manner in 
which the Romans conducted this affair in the firſt 
Punic war; but what they did in the ſecond is a proof 
of the moſt conſummate wiſdom... The republic found 
herſelf under an impoſlibility of paying her debts; the 
as weighed two ounces: of copper, and the denarius, 
valued at ten afles, weighed twenty ounces of copper. 
The re publie, being willing to gain half on her credi- 
tors, made the 4, of an ounce of copper, and by this 
means paid the value of a.denarius with ten ounces. 
This proceeding muſt give a great ſhock to the ſtate; 
they were obliged, therefore, to break the force of it 
as well as they could. It was in itſelf unjuſt, and it 
was neceſſary to render it as little ſo as poſſible. They 
had in view the deliverance of the republic, with re- 
ſpect to the citizens ; they were not therefore obliged 
to direct their view to the deliverance of the eitiaens, 
with reſpect to each other. Fhis-made a ſecond ſtep. 
neceſſary. It was ordained, that the denarius, which 
hitherto. contained bit ten aſſes, ſhould contain ſixteen. 
The reſult of this double operation was, that, while 
the creditors of the republic loſt one half “, thoſe of in 
_ dividuals loſt only a fifth 5 the price of merehandiſes 
was increaſed only a fifth; the real change of the mo- 
noy ene en cogſequebces are * 
vious. i 

The 338 then conduded chemlelyes with _ 
er prudence than we, who in our tranſactions invol- 
ved both the public W and eee in; 


® They received ten ounces of ms, 
1 They received ſixteen ounces of copper for twenty. -. 
DE: IND H 3. dividuals.. 
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dividuals. But this is not all; their affairs were car- 
ried on amidſt more favourable circumſtances than ours. 


CHAP. XII. 


| The circumſtances in which the Romans changed the va- 
laue of their ſpecie. 


1 was formerly very little gold and ſilver in 
Italy. This country has few or no mines of gold 

or ſilver. When Rome was taken by the Gatils, they 
found only a thouſand * weight of gold: and yet the 
Romans had ſacked many powerful cities, and brouglit 
home their wealth. For a long time they made uſe of 
none but copper money; and it was not till after the 
peace with Pyrrhns, that they had ſilver enough to 
make money +; they made denarii of this metal of the 
value of ten aſſes t, or ten pounds of copper. At that 
time the proportion of filver was to that of copper as 
x to 960: for, as the Roman denarius was valued at 
ten aſſes or ten pounds of copper, it was worth one 
hundred and twenty ounces of copper; and, as the 
ſame denarius was valued only at one eighth of an 
ounce of ſilver i, this produced the above proportion. 
When Rome became miſtreſs of that part of Italy 
which is neareſt to Greece and Sicily, by degrees ſhe 
found herſelf between two rich nations, the Greeks 
and the Carthaginians. Silver increaſed at Rome; 
and, as the proportion of 1 to 960 between ſilver and 
copper could be no longer ſupported, ſne made ſeve- 
ral regulations with reſpec to money, which to us 


9 Pliny, I. xxxiii. art. 5. + Frienſhemius, lid, v. dec. 2. 

1 Frienſhemius, lib. v. decad. 2. They ſtruck alſo, ſays the 
ſame author, half-denarii called quinarii, and quarters called ſeſter- 
ces. 

| An eighth, 1 Budæus; r to other n 
& ſeventh. | 122 
| are 
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are unknown. However, at the beginning of the ſe- 
cond Punic war, the Roman denarius was worth no 
more than twenty ounces of copper; and thus the. 
proportion between filver and copper was no longer 
but as 1 to 160. The reduction was very conſider- 
able, ſince the republic gained five-ſixths upon all cop- 
per- money. But ſhe did only what was neceſſary in 
the nature of things, by eltabliſhing the proportion. 
between the metals made uſe of as money. . 

The peace which terminated the firſt Punic whr, 
leſt the Romans maſters of Sicily. They ſoon entered 
Sardinia ; afterwards they. began to know Spain; and. 
thus the quantity of ſilver increaſed at Rome. They 
took meaſures to reduce the denarius | from twenty 
ounces to ſixteen, which had the effect of putting a. 
nearer proportion between ſilver and copper; by this 
means the proportion, which was before as 1 to feos 
was now made as 1 to 128. - | 


CH AP. XIII. 
Proceedings with reſpect to money in tle * * — 
Veron, 
f 


N the changes made in the ſpecie during the time of 
L the republic, they proceeded by diminiſhing it: the 
ſtate repoſed in the people the knowledge of its wants, 
and did not pretend to deceive them. Under the em- 
perors they proceeded by way of allay. Theſe princes, 
reduced to deſpair even by their liberalities, found 
themſelves obliged to degrade the ſpecie; an indirect 
method, which diminiſhed the evil without ſeeming to 
touch it. They with-held a part of the gift, and yer 
- concealed the hand that did it; and, without ſpeaking 
of the diminution of the pay, or -of the gratuity, it 
was found diminiſhed. 


® Pliny's ane, pi. I. xxxili, art. 13. + Ibid. 
| We 
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We even till fee in cabinets a kind of medals *,. 
which-are called plated; and are only pieces of: copper 
covered with a thin plate of filver.. This money is 
mentioned in a fragment of the 77th book of Dio +. 

Didius Julian firſt began to debaſe it. We find that 
the coin of: Caracalla 4 had an allay of more than 
half; that of Alexander Severus |} of: two thirds : the 
debaſing. (tilt increaſed, till, under Galienus 5. Eg; 
was to be ſeen but copper ſilvered over. 

It is evident, that. ſuch violent proceedings ella: 
not take place in the preſent age; a prince might de - 
ceive himſelf, but he could deceive nobody elſe. The 
exchange has taught the banker to draw a compariſon. 
between all the money in the world, and to eſtablſiſh its 
juſt value. The ſtandard of money can no longer be 
a ſecret. Were the prince to begin to allay his ſilver, 
every body elſe would continue it, and do it for him; 
the ſpecie of the true ſtandard would go abroad firſt, 
and nothing would be ſent: back but baſe metal. If, 
like the Roman emperors, be debaſed the ſilver with- 
out debaſing the gold, the gold would ſuddenly diſ- 
appear, and he would be reduced to his bad ſilver. 
The exchange, as I have ſaid in the preceding book“, 
has deprived Princes of the opportunity of ſhewing 
great exertious of authority, or at leaſt has rendered 
them ineffectual. 


® See Father-Jourbet's ſcience of medals, Paris, 1739. p. 59. 

+ Extract of virtues and vices- 

1 See Savotte, part 2. chap. 12. And Le Jourval des Scavans - 
of the 28th of July 2682, on a diſcovery of fifty thouſand medals, . 

I. See Savotte, ibid. | $ bid. * Chap. 16, 


.CHAP.. 
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CHAP. XIV. 
tow the exchange is a conſiraint on deſpatie power. 


Uscovy would have deſcended from its deſpotic 
power, but could not. The eltablithment of 
commerce depended on that of the exchange, and the 
tranſactions of exchange were inconſiſtent with all its 
laws. | X 
In 1745, the Czarina made a law to expel the Jews, 
becauſe they remitted into foreign countries the {pecie 


of thoſe who were baniſhed into Siberia, as well as 


that of the forcigners entertained in her ſervice. As 
all the fubjeQs of the empire are flaves, they can nei- 
ther go abroad themſelves, nor ſend away their effects 
without permiſſion. The exchange which gives them 
the means of remitting their ſpecie from one country 
to another, is therefore catirely incompatible with the 
laws of Muſcovy. 

Commerce itſelf is inconſiſtent with the Ruſſian laws. 
The people are compoſed only of ſlaves employed in 
agriculture, and of ſlaves called eecleſiaſtics, or gen- 
tiemen, who are the lords of thole ſlaves: there is 
then nobody left for the third eſtate, which ought to: 
be compoſed of mechanics and merchants. 


C H A P. XV. 
The practice of ſeme countries in Italy. 


N have made laws in ſome parts of Italy, to 
> prevent ſubjects from ſelling their lands, in order 
to remove their ſpecie into foreign countries. Theſe 
laws may be good when the riches of a ſtate are ſo 
eonnected with the country itſelf, that there would be 
great diſhculty in transſerring them to another. But 
fnce, by the courſe of exchange, riches are in ſome 
degree independent on any particular ſtate, and ſince 
| they 
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they may with ſo much eaſe be conveyed from on. 
country to another; that muſt be a bad law which 


will not permit perſons for their own intereſt to diſpoſe - 


of their lands, while they can diſpoſe of their money. 


It is a bad law, becauſe it gives an advantage to 


moveable effects, in prejudice to the land; becauſe it 


deters ſtraugers from ſettling in the country, and, in- 
ſhort, becauſe it may be eluded. . 


CHAP. XVI. 
The aſſiſtance a flate may derive from bankers. 
HE banker's buſineſs is to change, not to lend' 


money. If the prince makes uſe of them to ex- 
change his ſpecie, as he never does it but in great af- 


fairs, the leaſt profit he can give for the remittance. 


becomes conſiderable ; and if they demand large pro- 
fits, we may be certain that there is a fauk in the ad - 
miniſtration. On the contrary, when they are em- 
ployed to advance ſpecie, their art conſiſts in procuring 
the greateſt profit for the uſe of it, without * 
able to be charged with uſury. 


CHAP. xvn. | 
Of public debts. 


Se E have lima gined'that it Wenne 


| a ſtate to be indebted to itſelf: they thought that 
this multiplied riches by increaling the circulation. 
Thoſe: who are of: this opinion,, I believe, confounded: 


2-circulating paper which repreſents. money, or a cir» | 


culating paper which is the ſign of the profits that a 
company has or will make by commerce, with a paper 
which repreſents a debt. The two firſt are extremely 
advantageous to the [tate : the laſt can never be ſo;. 


and all that we can 2 it is, that individuals 
. | have. 


w wy wo AY 
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have a good ſecurity from the government for their 
payment. But let us ſee the inconveniencies which 
8 from it. | 

If foreigners poſſeſs much paper which repreſents 
a debe. they annually draw out of the nation a conſi - 
derable ſum for the intereſt. 

2. A nation that is thus perpetually in debt, wuſt 

have the exchange very low. 

3. The taxes raiſed for the payment of the intereſt 
of the debt, are a hurt to the manufactures, by raiſing 
the price of the artificers labour. 

4. It takes the true revenue of the ſtate from thoſe 
who have activity and induſtry, to convey it to the 
indolent ; that is, it gives the conveniencies for labour 
to thoſe who do not labour, and clogs with difficulties 
the induſtrious artiſt. 

Theſe are its inconveniencies: I know of no advan- 
tages. Ten perſons have each a yearly income of a 
thouſand crowns, either in land or trade ; this raiſes 
to the nation at five per cent. a capital of two hundred 
thouſand crowns. If theſe ten perſons employed the 
half of their income, that is, five thouſand crowns, in 
paying the intereſt of an hundred thouſand crowns 
which they had borrowed of others, that would be 
only to the ſtate as two hundred thouſand crowns; 
that is, in the language of the Algebraiſts, 200,000 
crowns — 100,000 Crowns X 100,000 Crowns = 260,000 
crowns. : 

People are thrown perhaps into this error, by re- 
flecting, that the paper which repreſents the debt of a 
nation, is the ſign of riches ; for none but a rich ſtate 
can ſupport ſuch paper without falling into decay. 
And if it does not fall, it is a proof that the ſtate has 
other riches beſides. They ſay, that it is not an evil, 
becauſe there are reſources againſt it; and that is an 
W becauſe theſe reſources pes the evil. 

; CHAP. 
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CHA P. XVIII. 
ile payment of public debts. 


| | 10 of 

I is neceſſary that there ſhould be a proportion be- g 
tween the ſtate as creditor, and the ſtate as debtor. fit 

The ſtate may be a erellitor to infinity, but it can only pe 
be a debtor to a certain degree; and when it ſurpaſſes * 
that degree, the title of creditor vaniſhes. be 
If the credit of the ftate has never received the leaſt ſo 
blemiſh, it may do what has been fo bappily practiſed B 
in one of the kingdoms of Europe * ; that is, it may tl 
acquire a great quantity of ſpecie, REG offer to reim- * 
burſe every individual, at leaſt if they will not reduce n 
heir intereſt. When the ſtate borrows, the individu- © 
als fix the intereſt ; when it pays, the intereſt for the b 
future is f xed by the ſtate. 1 
It is not ſufficient to reduce the intereſt : it is neceſ- bf 
ſary to erect a linking fund from the advantage of the t 
reduction, in order to pay every year a part of the ca- t 
pital : a proceeding fo happy, that i its ſuccels increaſes 1 


every day. 


When the credit of the ſtate is not entire, there is a 


new reaſon for endeavouring to form a ſinkiog fund, 


becauſe this fund being once eſtabliſhed, will ſoon 
procure the public confidence. . 
If the ſtate is a republic, the government of which 
is, in its own nature, conſiſtent with its entering into | 
projects of a long duration, the capital of the ſinking 
fund may be inconſiderable: but it is neceſſary, in a 
monarchy, for the capital to be much greater. 
2. The regulations ought to be ſo ordered, that all 


the ſubjects of the ſtate may ſupport the weight of 


the eſtabliſhment of theſe ſunds, becauſe they have 
all the weight of the eſtabliſhment of the debt; thus 


* England, 8 L. 
1 | the 
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the creditor of the ſtate, by the fums he contributes, 
pays himſelf, 

3- There are four claſſes of men who pay the debts 
of the ſtate : the proprietors of the land, thoſe en- 
gaged in trade, the labourers and artificers, and, in 
fine, the annuitanrs either of the ſtate or of private 
people. Of theſe four claſſes, the laſt, in a caſe of 
neceſſity, one would imagine, ought leaſt to be ſpared; 
becauſe it is a claſs entirely paſſive, while the ſtate is 
ſupported by the active vigour of the other three. 

But as it cannot be higher taxed without deſtroying 
the public confidence, of which the ſtate in general, 
and theſe three claſſes. in particular, have the utmoſt 
need; as a breach in the public faith cannot be made 

on a certain number of ſubjects, wit hout ſeeming to 
be made on all; as the claſs of creditors. is always the 
moſt expoſed to the projets of miniſters, und abways 
in their eye, and under their immediate inſpection, | 
the ſtate is obliged'to-give'them a ſingular protection, 1 
that the part which is indebted may never have the | 
leaſt advantage over n which is the creditor, 


0 of 8 upon intereſt. 


8 is the ſign of value. It is evident, that he 

who has occaſion for this ſign ought to pay for 
the uſe of it, as well as for every thing elſe that he 
has occaſion for. All the difference is, that other 
things may be either hired or bought; whilſt money, 
which is the price of things, can only be hired, and 


not bought *. 
To lend money wihous intereſt is certainly an ac · 


tion laudable, and extremely good; but it is obvious, 
enn as a merchan- 
diſe. 
Vor, II. Sans 2 
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that it is only a counſel of religion, and not a civil 
law. 

In order that trade may be ſucceſsfully entities on, 
it is neceſſary that a price ſhould be fixed on the uſe of 
ſpecie but this price ſhould be very inconſiderable. If 
it be too high, the merchant, who ſees that it will coſt 
him more in intereſt than he can gain by commerce, 
will undertake nothing. If there is no conſideration to 
be paid for the uſe of ſpecie, no body will lend it; and 
here too the merchant will undertake nothing. 

I am miſtaken when I ſay no body will lend: the 

affairs of ſociety muſt ever make it neceſſary. Uſury 
will be eſtabliſhed, but with all the diſorders with 
which it has been conſtantly attended. 


The laws of Mahomet confounded uſury with lend- | 


ing upon intereſt. Uſury increaſes in Mahometan 
countries in proportion to the ſeverity of the prohibi- 
tion. The lender indemniſies himſelf for the danger 
he undergoes of ſuffering the penalty. 

In thoſe eaſtern countries the greateſt part of the 
people are ſecure of nothing; there is hardly any pro- 
portion between the aQual poſſeſſion of a ſum, and the 


hope of receiving it again after having leut it: uſury 
then muſt be raiſed in proportion to the danger of in- 


ſolvency: 
en 36 
_ Of maritime aſury. 


Tur greatneſs of maritime uſury is founded on two 
| + things; the danger of the ſea, which makes it 


proper that thoſe who expoſe their ſpecie ſhould not do 
it without conſiderable advantage, and the eaſe with 


. which the borrower, by the means of commerce, ſpeedily 
accompliſhes a variety of great affairs. But uſury, with 
— to Jandmen, not being founded on either of 

| | | theſe 


„ „ 
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theſe two reaſons; is either prohibited by the legiſſa- 
. tors, or, what is more rational, reduced to proper 


CHAP. XXI. 
Of lending by contract, and the flate of uſury anongf the 
Romans. 


Bur, the loans made ſor the advantage of com- 
merce, there is ſtill a kind of lending by a civil 
contract, from whence reſults intereſt or uſury. 

As the people of Rome increaſed every day in power, 
the magiſtrates ſought to infinuate themſelves into their 
favour by enacting ſuch laws as were moſt agreeable to 
them. They retrenched, capitals ; firſt lowered, and at 
length prohibited intereſt ; they took away the power 
of confining the debtor's body: in fine, the abolition 
of debts was contended for, whenever a tribune was 

diſpoſed to render himſelf popular. 
| Theſe continual changes, whether made by the laws 


or by the plebiſeita, naturalized'uſury at Rome: for the' 


creditors, ſeeing the people their debtor, their legiſla- 
tor, and their judge, had no longer any confidence in 
their agreements ; the people, like a debtor who has* 
lot his eredir, could only tempt them to lend by al- 
lowing on exorbitant intereſt, eſpecially as the laws ap- 
plied a remedy to the evil only from time to time, while 
the complaints of the people were continual, and con- 
ſtantly intimidated the creditors. This was the cauſe 
that all honeſt means of borrowing and lending were 
aboliſhed at Rome, and that the moſt monſtrous uſury 
eſtabliſhed “ itſelf in that city, notwithſtanding the Arie 
prohibition and ſeverity of the law. 

Cicero tells ns, that in his time intereſt at Rome v was 
at thirty -· four per cent. and in the provinces at Py | 


® Tacit. 6A lib. 6. 


00 L 2 eight-/ 


| 
| 
| 
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eight. This evil was a conſequence of the ſeverity of 
the laws againſt uſury. Laws exceſſively gaod are the 
jource of exceſlive evils. The borrower found himſelf 
under a neceſſity of paying for the intereſt of the mo- 


ney, and far the danger the creditor underwent of 


ſuffering the penalty of the law. 


HA e 
The ſame ſulje@t continued. 


Tue andes Romans had not avy laws to regu- 
late the rate of uſury f. In the conteſts which 
aroſe on this ſubjecl between the plebeians and the pa- 
tricians, even in the ſedition } on the Mons Sacer, no- 
thing was alledged on the one hand but promiſe, and 
on the other but the ſeverity of contracts. | 
They then only followed private agreements, which 

1 believe were molt commonly at twelve per cent. per 
annum. My reaſon is, that, in the ancient language {| 
of the Romans, intereſt at ſix per cent. was called half 
uſury, and intereſt at three per cent. quarter uſury. 
Total uſury mult therefore have been intereſt at twelve 
fer cent. | 
But if it be aſked, how ſuch great intereſt could be 
eſtabliſned amongſt a people almoſt without commerce? 
I anſwer, that this people, beiug very often obliged to 
go to war without pay, were under a frequent neceſlity 
of borrowing: and, as they inceſſantly made happy 
expeditions, they were commonly * able N. 


»Letters to Atticus, lib. v. let. 21. | | 
+ Viury and intereſt emongh the Romans — the gab: 
bing. 4 
2 See Dionybus Halie, who hs deſcribed it fo well. 
| Vſurz ſemiſſes, trientes, quadtantes. Sce the ſeveral titles of 
the digeſts and codes on uſury, and pins the N * wich 
the note ff. de uſuris. | 
This. 
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This is viſible from the recital of the conteſt whichraroſer 
on this ſubject; they did not diſagree concerning the 
avarice of creditors, but ſaid, that thoſe who complain - 
ed might have been able to pay, had they lived in a 
more regular * manner. 

They then made laws, which had only an nfidence 
on the preſent ſituation of affairs: they ordained, for 

inſtance, that thoſe who inrolled themſelves for the war 
they were engaged in ſhould not be moleſted by their 
ereditors; that thoſe who were in priſon ſhould be ſet 

at liberty; that the moſt : indigent ſhould be ſent into 
the colonies; and ſometimes they opened the public 
treaſury. The people, being eaſed of their preſent bur- 
dens, became appeaſed; and, as they required nothing 
{or the future; the * were far from providing 
againſt It. 

At the te ben the ſenate maintained the cauſe of 
55 vſury with ſo much conſtancy, the Romans were di- 
ſimguiſhed by an extreme love of frugality, poverty, and 
moderation: but the conſtitution was ſuch, that the 
principal citizens alone ſupported all the expences of 
government, while the common people paid nothing. 
How then was it poſſible to deprive the former of the 
liberty of purſuing their debtors, .and at the ſame time 
| to oblige them to execute their offices, and to ſupport 
the republic amid its moſt preſſing neceſſities 

Tacitus ſays, that the law of the twelve tables fixed 
the intereſt at one per cent. It is evident that he was 
miſtaken, and that he took another law; of which I am 
going to ſpeak, for the law of the twelve tables. If this 
had been regulated in the law of ' the twelve tables, 
why did they not make uſe of its authority in the diſ- 


putes which afterwards aroſe between the creditors and 


debtors? We find not any veſlige of this law upon lend - 


See Appiur's ſpeech on this ſubj:Q in Dionyſus Hulicarnaſſas; 
I3., ing 
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ing at intereſt; and, let us have but ever fo. little know- 
ledge of the hiſtory of Rome, we ſhall ſee that a law 
like this could never be the work of the decemvirs. 
The Licinian law, made eighty-five® years after the 
law of the twelve tables, was one of thofe temporary laws: 
of which we have ſpoken. It ordained, that what had 
been paid for intereſt ſhould be deduced from the prin- 
cipal, and the reſt diſcharged by three equal payments. 
In the year of Rome 398 the tribunes Duilius and 
Menenins cauſed a law to be paſſed, which reduced the- 
intereſt to one per cent. per annum. It is this law which 
Tacitus confounds with the law of the twelve tables, 
and this was the firſt ever made by the Romans to fix 
the rate of intereſt, Ten years after |]. this uſury was 
reduced one half{, and in the egg entirely abokiſhed *® , 
and, if we may believe ſome anthors whom Livy had 
read, this was under the confulate of C. Mareius and 
Rutilius and P. Servilius 21, in the year of Rome 473. 
It fared with this law as with all thoſe in which the le- 
giflator carries things to exceſs: an infinite number of 
ways were found to elude it. Fhey enacted, therefore, 
many others to confirm, correct, and temper it. Some · 
rimes they quitted 24 the laws to follow the common 
practice, at others the common practice to follow the 
laws; but, in this caſe, cuſtom eafily prevailed.” When 
a man wanted to borrow, he found an obſtacle in the 


'in the year of Rome 388. TI. Liv. lib. 6. 
+ Vaciaria uſura. Tis. Liv. lib. 7. I Annal. lib. 6. 

Under the conſulate of I. Manlius Torquatus and C. Plautivg, 
according to T. Liv. lib. 7. This is the law mentioned by Took 
tus, Annal. lib. 6. 

© Semiunciaria uſvra. A= Tacitns lays, Anoal. lid. 6. 

++ This law was paſſed at the inſtance of M. Genutius, tribuxe 
of the people. Tit. Liv. lib. . towards the end. | 

3} Veteri jam mete fanes. receptum erat, A vn the ci vi 
war, „ 

very 
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very law made in his favour; this law muſt be evaded: 
by the perſon it was made to ſuccour, and by the per- 
ſon it condemned. Sempronius Aſelus the prætor, 
| having permitted the debtors & to act in conformity to 
the laws, was flain+ by the creditors for attempting to 
revive the My of a OR that could no longer be 


Under Sylla, L. Valerius Flaccus * a hs which / 


ſuffered intereſt to be at three per cent. per annum. This 
law, the mot moderate, the moſt equitable ever made 


on this account by the Romans, is dilapproved by Pa- 


terculus . But if this law was neceſſary for the advan- 
tage of the republic, if it was of ſervice to every indi- 


vidual, it it forined an eaſy communication between the 


debtor and the creditgg, it could not be unjuſt. 


He pays leaſt, fox B. 


day itt | _ 


* Permiſit-eos legibus agere. Argon 0 he cv was ih, 1. and i 


the epitome of Livy, lib. 64. 
+ In the year of Rome 663. 


| 


' + Turpiſſime legis autor, qua creditoribus quadrante m foblwi FRY . 
#8. 2. Some authors have iutcrpected this paſkege; as if the law of 
Flaccus had ordained, ther they thould only pay s fourth-of the 
Principal z but, in my opinion, this was not the language of the 
Latin authors. Wnen the queſtion was in relation to the reducing 
ol debts, they made uſe of the words guadrans, triens, &. to igniſy 


the uſury, and tertia pars, and guarta pars, to point aut the capital. 
2. They. made the contul Valerius the author ot a law, which would 
. ſearecly have been made hy a ſeditious tribuve. 3. This was in the 


heat of a civil war, at a time when it was neceſſary to maintain the 


public credit, not to deſtroy it ; a civil war, in (bort, that bad no 


relation to the abolition of debts. 
_ | Leg. 12. ff. de verb. Ggnif. 


, 


I 


pian I, who pays lateſt. This 
decides the queſtion, whether intereſt be lawful? that 
is, whether the creditor can ſell time, and the debtor- 


— — — —— oc —— — — 
—— — * 
. OO — —— 


— 


All nature is thy gift, earth, air, and ſea ;+ SY 
Of all that breathes, the various progeny, . 5 
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of Jaws in the relation they bear to the num- 
G ber of inhabitants...” 


1 


. 44 "Me 0 


af mew and Lenka tales a Pell to the 222 of 


- their. ſpecies.  _ #1060 


ELIGHT of humankind “, and gods above, 


Parent of Rome, propitious queen of love! 
8 * * 4 _ 4 : 


For, when the riſing ſpring ads the mead, 


And a new ſcene' of nature ſtands diſplayd; * 


When teeming buds, and cheerful greens appear, Ae 
And weſtern gales unlock the lazy year; 


Phe joyous birds the welcome firſt expreſs, 


Whoſe native ſongs thy n five confeſs: 
Then ſavage beaſts bound oer their lighted food; 
Struck with thy darts, and tempt the raging flood H 


Stung with delight; is young 'on by thee. 
O'er barren mountains, o'er the flow'ry plain, E 
The leafy foreſt, and the. liquid main, 3 
Extends thy uncontroul'd and boundleſs reign. - 5 
Through all the living regions thou doſt move, 
And ſcatterlt,. where thou goelt, the kindly feeds of love, k 


The Kecnbler of rites have an ulmoſt n ſe- 


cundity. But, in the human ſpecies, the manner of 
thinking, the character, the paſſions, the humour, the 


* 
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caprice, the idea of preſerving beauty, the pain of 
child · bearing, and the fatigue of a too numerous fa- 
mily, obſtruct propagation a thouſand diflerent ways. 
C HAP. II. | 7 

Of, marriage. 


THE natural obligation of the father to provide for 
his children has etjabliſbed marriage, which makes 


known, the, perſon. who qught. to full this; ohligation. 


The people mentioned by Pomponius Mela + bad, no 
other way of diſcovering him but by reſemblance. 
Among civilized nations, the father is that perſon 
on whom the laws, By: the:ceremony/of marriage, has 
fixed this duty, becavly they lind in him the man they | 
want, | 
Awongſt brutẽs this is an obligation which the mo- 
ther ean generally perform; but it is much mere ex- 
tenſive amongſt men. Their children indeed have 
reaong but this comes: only by flow degrees. It is- 
not fufficient' to nouriſh them; ve muſt alſo. direct 
them : they averages & live; en N ag FS 
themſelves. : | 

IHlicit conjunctions concaliins tas little to the propa- 
gation of the ſpecies. The father, who is under a na- 
tural obhbgation ro. nouriſh and educate his children, 
is not here fixed; and the mother, wich whom the ob- 


ligation remains, finds a thoufand obſtacles, from 


ſhame; remorſe, the conſt raiat'of her ſex, and the ri« + 
gour of NR ns N TI ger cot 
means. "4 

Women who have edel to a bangen a 
cannot have the convenieney of educating their chil- 
dren: the trouble of education is incompatible with. 


»The Garamantes. © + Lib. x, cap. 8. 
1 Pater eſt quem * demonſtrant. 0 


their 
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their Ration ; and they are ſo corrupt, that they haye | 
no protection ſrom the law. ä 
It follows from all this, that public continence is na- 
turally connected with the propagation of the ſpecies. 


e mt. 
Of, the condition children. 


12 is a dictate of reaſon, that when there is a mar- 
riage, children ſhould follow the ſtation or condi- / 
tion of the father; and that when there is not, wer 
dan 8 to the mother only 0. 


| CHAP. IV. 
ane 


. is almoſt every where a cuſtom, for the wife 1 "oy 
paſs-into the family of the buſband. The contrary” | 
is without any inconveniency eſtabliſhed; at Formoſa ., 
where the huſband enters into the family of the wife. 
-Fhis law, which fixes the family in a ſucceſſion of 
| Perſons of the ſame ſex, greatly; contributes, indepen- 
dently.of the firſt motives, to the propagation of che 
human ſpecies. The family is a. kind of property: 
man who has children of a ſex which does not perpe- 
tuate it, is never ſatisſied if he has not hoſe who can 
render it perpetual. 
Names, which give men an 5 idea! of a thing? which 
one would. imagine ought not to periſh, are extremely 
proper to. inſpire every family with a deſire of extend - 
ing its duration. There are people, amongſt whom 
names diſtinguiſh- families: there are others, Where 
they only diſtinguiſh perſons; theſe laſt have not the 
ſame advantage. as the former. 


* For this reaſon, among nations that haye 3 the child al- 
moſt always follows the ſtation or condition of the mother. 


Du Halde, tome 65. | 
;d chk CHAP. 
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t CHAP. \ 48 | 
. Of the ſeveral orders of lawful. wives. | 


| gn and religion ſornetimes eſtabliſh many kinds 
of civil conjunctions: and this is the caſe àmongſt 
the Mahometans, where there are ſeveral. orders of 
wives, the children of whom are acknowledged by be- 
ing born in the houſe, by civil contracts, or even by 
the flavery of the mother, and the ſubſequent grati- 
tude of the father. 

It would be contrary to reaſon, that the law ſhould 
ſtigmatize the children for what it approved in the fa- 
ther. All theſe children ought therefore to ſucceed, 
at leaſt if ſome particular reaſon does not oppoſe it, as 
in Japan, where none ſucceed: but the children of the 

wife given by the emperor. Their policy demands, 
chat the gifts of the emperor ſhould not be too much 
divided, becauſe they ſubject them to a Ir of ſervice, 

like that wy our ancient fiefs. 


c HAP. vl. eg 
Of * in relation to baflards.. 5 


1* * Ot where it is neceſſary that there ſhould 
7 be , the pureſt morals, baſtards ought to be more 
| degraded than in monarchies. | 

The laws made againſt them at Rome were perhape 
too ſevere. But as the ancient inſtitutions laid all the 
* Citizens under a neceſſity of marrying; and as mar- 
riages were alſo ſoftened by the permiſſion to repudiate, 
or make a divorce.z nothing but an extreme corrup- 
tion of manners could lead them to concubinage. 

It is obſervable, chat as the quality of a citizen was 
A very conſiderable thing i in a democratic government, 
where it carried with it the ſovereign power, they fre- 
ruth made laws'in | relpett. to the ſtate of baſtards, 

which 


7 2 
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which had leſs relation to the thing itſelf, and to the 


honeſty of marriage, than to the particular conſtitu- 
tion of the republic. Thus the people have ſometimes 
admitted baſtards into the number of citizens “, in 
order to inereaſe their power in oppoſition to the great. 
Thus the Athenians excluded baſtards from the privi - 
lege of being citizens, that they might poſſeſs a greater 
{bare of the corn ſent them by the king of Egypt. In 
fine, Ariſtotle informs, us +, that in many cities where 
there was not a ſufficient number of citizens, their 
baſtards ſucceeded to their poſſeſſions, and that, when 
"there was a proper number, they did not ſucceed. 


c H A . VII. | 
abe ſather's _— to meme. 
Tus 1 of e is ſounded on Abele ns 


rity, that is, on their right of property. It is 


alſo founded on their love, on their reaſon, and on 
the uncertainty of that of their children, whom youth 
confines in a ſtate of n and paſſion in a ſtate 
of ebriety. 

In the ſmall republics, or fogular inſtitutions already 
mentioned, they might have laws Which gave to ma- 
giſtrates that right of inſpection over the marriages of 
the children of citizens, which nature had already gi- 
ven to fathers. The love of the public might there 
equal or jurpaſs all other love. Thus Plato would 


have marriages regulated by the magiſtrates: : 1 the 


VTucedæmonian magiſtrates performed. 

But, in common iuſtitutions, futhers have the Ar. 

poſal of their children in marriage: their prudence 
in this reſpect is always ſuppoſed to be ſuperior to 

the ne” of a ſtranger. Nature” gives 'to Faber 


e Aridate's Policy, Bd. . WIE cap. 3. 
i 2 a defire 


* 
. - 
4 
o 
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a deſire of procuring ſueceſſors to their children, when 
they have almoſt loft the deſire of enjoyment them - 
ſelves. In the ſeveral degrees of progeniture, they 
ſee themſelves inſenſibly advaucing to a kind of immor- 
cality. But what mult be done, if oppreſſion and a - 
varice ariſe to ſuch a height as to uſurp all the autho- 
_ rity of fathers? Let us hear what Thomas Gage ſays , 
ig regard to the conduct of the Spaniards in the Weſt 
Indies. 5 
% Aceording to the number of the ſons and daugh- 
« ters tliat are marriageable, the father's tribute is 
e raiſed and increaſed, until. they provide huſbands 
« and wives for their ſons and daughters, who, as 
« ſoon as they are married, are charged with tribute; 
« which, that it may increaſe, they will ſuffer none 
« above fifteen years of age to live unmarried. Nay, - 
« the fet time of marriage appointed for the Indians, 
« js at fourteen. years for men, and thirteen for the 
© women, alledging that they are fooner ripe for the 
« fruit of wedlock, and ſooner ripe in knowledge and 
* malice, and ſtrength for work and ſervice, than any 
« Other people. Nay, ſometimes they force thetn to 
% matry who are ſcarce twelve and thirteen years of 
« age, if they find them well limbed, and ſtrong in 
© body, explaining a point of one of the canons, 
1 which alloweth ſourteen and fifteen years, aii ma- 
« Jitia ſupplrat ætatem. He ſawa liſt of theſe taken, 
It was, ſays he, a moſt ſhameful affair. Thus, in an 
action which ought to be the moſt ſree, the Indians 
are e the greateſt ſlaves. s 


CHA p. VIII. 
The ſame ſuljject continued. | 
Þ England, the law is frequently abuſed by the 
daughters marrying according to their own fancy, 


A new ſurvey of the Weſt- Indies by T. Gage, p. 345+ edit. 3. 
Vor. II. K vithout 
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without conſulting their parents. This cuſtom is, I 
am apt to imagine, more tolerated there than any where 
elſe,, from a conſideration that, as the laws have not: 
eſtabliſhed a monaſtic celibacy, the daughters have no 
other ſtate to chuſe but that of marriage, and this they 
cannot refuſe. In France, on the contrary, young 

women have always the reſource of celibacy ; and 
therefore the law, which ordains that they ſhall wait 
ſor the conſent of their fathers, may be more agree- 
able. In this light the cuſtom of Italy and Spain mult 
be leſs rational; convents are there eſtabliſhed, and yet 
they 3 without the conſent of their „ | 


CHAP. IX. 
Of young women. 


OUNG women who are conducted by marriage 

alone to liberty and pleaſure; who have a mind 
which dares not-think, a heart which dares not feel, 
eyes which dare not ſee, ears which dare not hear; 
who appear only to ſhow themſelves filly, condemned 
without intermiſſion to trifles and precepts ; have ſuf. - 
ficient inducements to lead them on to marriage: it is 


the young men that want to be encouraged. 


CH a5: 3. 


Vat 4 is that determines to marriage. 


W Har · zvrx a place is ſound in which two perſons 
can live commodiouſly, there they enter into 
marriage. Nature has a ſufficient propenſity to it, 
when unreſtrained by the difficulty of ſubſiſtence. - 
5.0 rifing people increaſe and multiply extremely. 
This is, becauſe with them it would be a great incon- 
veniency to live in celibacy, and none to have many 
children. The coutrary of v ! is | the caſe when, a 


nation is formed. 


wat 19 | | CHAP. 
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CHAP. XL 
Of the ſeverity of government. 


I [EN who have abſolutely nothing, ſuch as beggars, 
have many childreo. This proceeds from their 
being in the caſe of a riſing people: it colts the father 
nothing to give his art to his offspring, who even in 
their infancy are the inſtruments of this art, Thete 
people multiply in a rich or ſuperſtitious country, be- 
cauſe they do not ſupport the burden of ſociety, but 
are themſelves the burden. But who are poor, 
only becauſe they live under a 1evere government; 
who regard their fields leſs as the ſource of their ſub- 
ſiſtence, than as à cauſe of vexation z thele men, | ſay, 
| have few children: they have Lot even ſubſiſtenee for 
themſelves; how then can they think of dividing it? 
they are unable to take care of themſelves when tt ey 
are ſick; how then can they attend to the wants of 
crogtures whole infancy is a continual ſickneſs? 

It is pretended by ſome who are apt to talk of 
idgs which they have never examined, that the great - 
er the poverty of the ſubjects, the more numerous are 
their families ; that the more they are loaded with 
taxes, the more induſtriouſly they endeavour to put 
themſelves in a Ration in which they will be able to pax 
them: two ſophiſms, which have always deltroyed, 
and will for ever be the deſtruction of monarchies. 

The ſeverity of government may be carried to ſuch 
an extreme, as to make the natural ſentiments de- 
ſtructive of the natural ſentiments themſelves, Would 
the women of America“ have refuſed to bear chil- 
dren, had their matters been lefs crucl? f 


A new iut vey of the W.I Indies, by Thomas Gage, p. 97. 
3d cdition. 


K 2 CHAP. 
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N A. XII. 
97 the number of males and females in different countries, 


Have already obſerved “, that there are born in 

Europe rather more boys than girls. It has been 
remarked, that in Japan + there are born rather more 
girls than boys: all things compared, there muſt be 
more fruitful women in Japan than in Europe, and 
conſequently it muſt be more populous. 

We are informed f, that at Bantam there are ten 
girls to one boy. A diſproportion like this muſt cauſe 
the number of fahlies there to be to the number of 
thoſe of other climates, as 1 to 54, which is a prodi- 
gious difference. Their families may be much larger 
indeed, but there muſt be few men in cireumſtances 
ſufſi ꝛient to provide for ſo large a family. | 


CHAP. XIII. 
Of ſea-port towns. 


£ 1* ſea · port towns, where men expoſe themſelves to 

a thouſand dangers, and go abroad to live or die in 
diſtant climates, there are fewer men than women: 
and yet we ſee more children there than in any other 
places. This proceeds from the greater eaſe with 
which they procure the means of ſubſiſtence. Perhaps 
even the oily parts of fiſh are more proper to furniſh 
that matter which contributes to generation. This 
may be one of the cauſes of the infinite number of 
people in Japan || and China g, where they live almoit 


Book xvi. Win 4. 

+ See Rempfer, who gives a computation of the people of Meaco, 

Collection of voyages that contributed to the ettabliſkment of 
the Eaſt-Irdia company, vol. i. p. 347. 

Japan is compoſed of a number of iſles, where there are many 
- b-nks, and the fea is there extremely ſull of fiſh, 
$ China abounds in rivers. Hs | 

f wholy 
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wholly on fiſh *. If this be the caſe, certain monaſtie 
rules, which oblige the monks to live on filh, mult be 
contrary to the ſpirit of the legiſlator hiimſelt. 


CHAP. XIV. 


Us the produttions of the earth which require a greater 
PTY EY 75 number of men. 


AsTURE-LANDS are but little peopled, becauſe they 
find employment only for a few. Corn - lands 

employ a great many men, and . infigitely 
mores. ©; - 
It has been a frequent complaint i in England +, that 
the increaſe of paſture land diminiſhed the inhabitants; 
and it has been obſerved in France, that the prodigi- 
. ous number of vine-yards is one of the great cauſes of 
the multitude of people. 

_ Thoſe countries, where coal-pits furniſh. a proper 
ſabltance for fewel, have this advantage over others, 
that, not having the ſame occaſion for foreſts, the 
lands may be cultivated. 

In countries productive of rice, they are at great 
pains in watering the land; a great number of men 
mult therefore be employed. Beſides, there is leſs land 
required. to ſurniſh ſubſiſtence for a family, than in 
thoſe which produce other kinds of grain. In fine, the 
land, which is elſewhere employed in railing cattle, 
ſer ves immediately for the ſubſiſtence of man, and the 
labour, which in other places is performed by cattle, is 


ges Du Halde, tome xxii. p. 1 39, t4 z. 

+ The greateſt number ef the proprictors of land, ſays Biſhop 
Barnet, finding more profit. in ſelling their wool than their corn, 
ineloſed their eſtates :. the commons, ready. to. periſh with huoger, * 
roſe up in arms; they inſiſted on a. diviſion. of the lands : the 
young king even wrote on this ſubject, and proclamations were 
made agaiaſt thoſe who incloſed their lands, Aurich. of the Hip. 


7 the anon 
K 3 there: 
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every citizen receives from the cultivation of his land 


have a deſire of enjoying ſuperfluities;. and theſe = 


are not always uſefut. If a piece of workmanſhip is of 
a moderate price, ſuch as is equally agreeable to the 


the number of workmen, would be pernicious z and, if 


there performed by men; ſo. that the culture of the 
{oil becomes to man an immenſe manufacture. 


CHAP. XV. 
Of the number of inhabitants with relation to the arts. 


WW HEN there is an agrarian law, and the lands are 
_ _ equally divided, the country may be extremely 
well peopled, though there are but ſew arts, becauſe 


whatever is neceffary for his ſubſiſtence, and all the ei- 
tizens together conſume all the fruits of the _ 
Thus it was in ſome republics. 

In our preſent ſituation, in which lands are. ſo un- 
equally diſtributed, they produce much more than thoſe 
who cultivate them can conſume; if the arts, therefore, 
ſhould be neglected. and nothing minded but agricul- 
ture, the country could not be peopled. Thoſe who 
cultivate having corn to ſpare, nothing would engage 
them to work the following year; the fruits of the earth 
would not be conſumed by the indolent, for theſe would 
have nothing with which they could purchaſe them. It 
is neceſſary then that the arts ſhould be eſtabliſhed, in 
order that the produce of the land may be conſumed 
by the labourer and the artificer. In a word, it is now 
proper that many ſhould cultivate much more than is 
neceſſary for their own uſe. For this purpoſe, they muſt 


can receive only from the artificer: 
Thoſe machines, which are defigned to abridge art, | 


maker and the buyer, thoſe machines which render the 
manufacture more ſimple, or, in other words, diminiſh 


Water · mills were not every where eſtabliſhed, I ſhould. 
id... | N not 
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not have believed them ſo uſeſul as is pretended, be- 
cauſe they have deprived an infinite multi tude of their 
employment, a vaſt number of perſons of the uſe of 
water, ark MOT AT SrOte ERPHD 75> 


| CHAP. XVI. 
mam, in the propagation of the He. 


Cres. | 


e on the number of citizens agent 
tly on circumſtances. There are countries in 
which nature does all: the legiſlator then can do no- 
thing. What need is there of inducing men by laws 
to propagation, when a fruitful climate yields a ſuffi- - 
cient number of inhabitants? Sometimes the climate is 
more favourable than the foil ; the people multiply, and 
are deſtroyed by famine; this is the cafe of China. 
Hence a father ſells his daughters, and expoſes his 
children. In Tonquin “ the ſame cauſes produce the 
ſame effect; ſo we need not, like the Arabian travellers 
mentioned by Renaudot, ſearch for the origin of this i in 
their ſentiments + on the metempſychoſis. | 
For the fame reaſon, the religion of the iſle of For- 
moſa ꝗ does not ſuffer the women to bring their children 
into the world, till they are thirty-five years of age: 
the prieſteſs, before this age, by bruiſing the belly, pro- 
eures abortion. | 


c HA P. XVII. 
Of Greece, and the member of its inhabitants. 


"Pat effec, which in certain countries of the Eaſt 
ſprings from phyſical cauſes, was produced in 
Greece by the nature of the government. The Greeks 
» Dampicre's voyages, vol. it. p. 41. + Ibid. p. 6. 
2 See the collection of voyages that contributed to the eſtabliſh» +» 
ment of the Eaſt-India company, vol. i. part i, page 182 and 188. 
150 | were 
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were 2 great nation, compoſed of cities, each of which 
had a diſtin government and ſeparate laws. They had 
no more the ſpirit of conqueſt and ambition, than thoſe 
of Swiſſerland, Holland, and Germany, have at this 


day. In every republic the legiſlator had in view the 


happineſs of the citizens at home, and their power 
abroad, leſt it ſhould prove inferior * to that of the 
neighbouring cities. Thus, with the enjoyment of a 


| ſmall territory and great happineſs, it was eaſy for the 


number of the citizens to increaſe to ſuch a degree as 
to become burdenſome. This obliged them inceſſantly 
to ſend out colonies, and, as the Swiſs do now, to let 
their men out to war. Nothing was neglected that 
could hinder the too great multiplication of children. 
They had among them republics, whoſe conſlitution 
was very remarkable. The nations they had ſubdued. 
were obliged to provide ſubſiſtence for the citizens. The | 
Lacedzmonians were fed by the Helotes, the Cretans 
by the Periecians, and the Theſlalians by the Preneſte.. 
They were obliged to have only a certain number of 


freemen, that their ſlaves might be able to-furniſh them 


with ſubſiſtence It is a received maxim in our days, 


that it is neceſſary to limit the number of regular troops: 


now the Lacedzmonians were an army, maintained by 


the peaſants: it was proper, therefore, that this army 
ſhould be limited; without this the freemen, who had 


all the advantages of ſociety, would increaſe beyond. 
number, and the labourers be overloaded. 

The politics of the Greeks were particularly employed 
in regulating the number of citizens; Plato in his re- 


public fixes them at five thouſand and forty, and he 


would have them ſtop or encourage prapagation, as 
was molt convenient, by honours, ſhame, and the ad-. 
vice of the old men; he would even regulate + the num- 


In valour, diſcipline, and military exetciſes... 


&:. Republic, lid, 5. . 
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ber of marriages in ſuch a manner, that the republic 
might be recruited without being overcharged. 

If the laws of a country, ſays Arittotie®, forbid the 
expoſing of children, the number of thoſe brought forth 
ought to be limited. If they have more than the num- 
ber preſcribed by law, he adviſes+ to make the women 
miſearry before the ſœtus be formed. 

The ſame author mentions the infamous means made 


uſe of by the Cretans to prevent their having too great - 
a number of children; a precedent too indecent to re- 


1 
There are places, ſays Ariſtotle f again, iba * 


laws give baſtards the privilege of being citizens: but, 


as ſnon as they have a ſnfkcicut number of people, this 


privilege ceaſes, ' The ſavages of Canada burn their 


priſoners ; but, when they have empty cottages to give 
them, they receive them into their nation. 

Sir William Putty in his calculations ſuppoſes, that 
a man in England is worth what he would ſell tor at 
Algiers l. This can be true only with reſpect to Eng- 
land. There are countries where a man is worth no- 
thing; an he is worth fels than'n0- 


thing. 


CHAP. XVIII. 
97 the ate and eie of ep hare 1s Romans | 


Ira Sicily, Afia Minor, [pe Gt men 
were nearly in the ſame ſtate as Greece, full of 
ſmall nations that abounded with inhabitants ; they had 
no need or laws to increaſe their number. 


. 


* Polit, lib. vil. cap. 16. + Ibid. | 
{ Polit, lib. iii, cap. 3. Sixty pounds ſterling. 
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C 1 A P. Xx IX. 
Of the depopulation' of the univerſe. 


LL theſe little republics were ſwallowed up in a 
large one, and the univerſe inſenſibly became de- 
populated: in order to be convinced of this, we need 
only conſider the Rate of Italy and Greece before and 
after the victories of the Romans. 
{© You will-aik me,“ ſays Livy “, © where the Vol- 
& ſci could find ſoldiers to ſupport the war, after ha- 
6 ving been fo often defeated? There mult have been 
0 tormerly an infinite number of people in thoſe coun- 
4 tries, which at preſent would be little better than a 
« deſert, were it not for a few ſoldiers and Roman, 
6 {laves.” 
„ The oracles have ceaſed,” 8 Plutarch, hy « be- 
4 cauſe the places where they ſpoke are deſtroyed. At 
<« preſent we can ſcarcely find in Greece three thou- 
«© ſand men fit to bear arms. 
I ſhall not deſcribe,” ſays Strabo+, 6 Epirus and 
the adjacent places, becauſe theſe countries are en- 
<« tirely deſerted. This depopulation, which began 
« long ago, ſill continues; fo that the Roman ſoldiers 
„ incamp in the houſes they have abandoned.” We 
find the cauſe of this in Polybius, who ſays, that Pau- 
lus Zmilius, after his victory, deſtroyed threeſcore and 
ten cities of Epirus, and carried away an hundred and 
* thouſand flaves. f N 1 2 0 


CHAP. xx. 


That the Romans were under 4 neceſſity of making laws 
to encourage the. propagation of the ſpecizs. 


576 Romans, by deſtroying others, were them- : 
ſelves deſtroyed : inceſſantly in action, in the hear 
* Lib. 6. 1 Lib, vii. p. 496. 


- 


< 


of 
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of battle, and in the moſt violent attempts, they. wore 
out like a weapon kept conſtantly in uſe. 

I ſhall not here ſpeak of the attention with which 
they applied themſelves. to procure “ citizens in the 
room of thoſe they loſt, of the aſſociations they enter 
ed into, the privileges they beſtowed, and of that im- 
menſe nurſery of citizens their ſlaves. I ſhall mention 
what they did to recruit the number, nat of their ei- 
tizens, but of their men; and, as they were the peo- 
ple in the world who knew beſt how to adapt their 


laws to their projects, an examination of what they 
did i in | this reipect cannot be a matter of indifference. 0 


9 CHAP. XXI. 


Of the laws of the Romans relating to the ag of 
the ſpecies. 


2 ancient laws of Rome endeavonred greatly. to 
- incite-the citizens to marriage. The ſenate and 

the people made frequent regulations on this ſubject, 

as Auguſtus ſays in his ſpeech related by Dio f. 

Dionyſius Halicarnaſſus cannot believe that, after 
the death of three hundred and five of the Fabii, ex- 
terminated by the Veientes, there remained no more 
of this family but one ſingle child, becauſe the ancient 
law, which obliged every citizen to marry and to edu · 
cate all his children, was ſtill in force. 

Independently of the laws, the cenſors had a par- 
ticular eye upon marriage, and, according to the ex- 
igencies of the republic, engaged them to it by 9 ſhame 
and by puniſhments. TRE * | 


* A modern author has treated of this in his conſiderations, on 
the cauſes cf the riſe and declenſion of the Rowan grandeur. 

+ Lib. 56. L. 2. la the year of Rome 277. 
- See what was done in this reſpect in T. Livius, lib. 45. ; the 
Epitome of T. Livy, lib. 36.; Aulus Gellius, lib, i, cap. 6.; Va- 


lerius * od, ti, * 19. 
8 The 


7 e in his chronicle. 
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The corruption of manners, that began to take 
place, contributed vaſtly to diſguſt the citizens agaiuſt 
marriage, which was painful to thoſe who had no taſte 
for the pleaſures of innoceuce. This is the purport of 
that fpeech “ which Metellus Numidicus, when he 
was the cenſor, made to the people: At it was poſ- 
« ſible for us to do without wives, we ſhould deliver 
© onrſelves from this evil; but, as nature has ordain- 


ee ed that we cannot live very happily with them, nor 


fubſiſt without them, we ought to have more regard 
&* to our own rampage than to tranſient HER 


ac 'cations.” 

- The corruption of manners Pr in the cealvethip, 
which was itſelf eſtabliſhed to defroy the corruption of 
manners ; for, when this corruption became general, 
the cenſor loſt his power +. | 
Civil diſcords, triumvirates, and proſeriptions, weak- 
ened Rome more than any war the had hitherto en- 
gaged in. They left but few citizens, and the greateſt 
part of them nnmarried. To remedy this laſt evil, 
Cæſar and Auguſtus re-eſtabliſhed the cenſorſhip, and 
would even be f cenſors themſelves. Cæſar gave || re- 
wards to theſe who had many children. All & wo- 
men under forty-five years of age, who had neither 
huſband” nor children, were forbid to wear jewels, or 
to ride in litters; att excellent method thus to attack 


celibacy by the power of vanity. The laws of Au- 


guſtus ** were more preſſing: he impoſed ff new pe- 
nalties on thoſe who were not married, and increaſed 


the rewards both of thoſe who were married aud of 


ft is in Aulus Gellivs, lib. i. cap. 6. 

+ See what I bade ſaid in book v. chap. 19. 

1 Sce Dio, lib. 43. and Xiphiliuus in Anguſt. 

i Dio, lib. 43. Suetonius, life of Cæſar, 25 20. Appian, 


4b. 1. of the civil war: 
Dio, lib. 34. ff ln the year of __ 136, | 
| BT th 


. 
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thoſe who had children. Tacitus calls theſe Julian 
laws *; to all appearance they were founded on the 
ancient regulations made by the — the people, 
and the cenſors. 

The law of Auguſtus met with innumerable obſta- 


cles, and, thirty - four years + after it had been made, 


the Roman knights inſiſted on its being abokihed. He 
placed on one fide thoſe who were married, and on 
the other thoſe who were not : theſe laſt appeared by 

far the greateſt number ; upon which the citizens were 


aſtoniſhed and confounded. - Auguſtus, with the gra- 


vity of the ancient cenſors, addreſſed them in this 


manner . 


„While ickneſs and war ſnatch away ſo many ci» 
t tizens, what muſt become of the city if marriages 


* are no longer contracted ? The city does not conſiſt 


« of houſes, of porticoes, of public places; men alone 
« conflitute a city. You do not ſee men, like thoſe 


e mentioned in fable, arifing out of the earth to take 


« care of your affairs. Your celibacy'is not owing to 
« the deſire of living alone; every one of you have 
ie both table and bed companions. You only ſeek 
« to enjoy your irregularities undiſturbed. Do you 
here cite the example of the veſtal virgins? If you 
<«<« preſerve not the laws of chaſtity, you ought to be 
« puniſhed like them. You are equally bad citizens, 
« whether your example has an influence on the reſt 


of the world, or whether ic be diſregarded. My 


only vie w is the perpetuity of the republic. I have 
„ increaſed the penalties of thoſe who have diſobeyed; 


and with reſpe& to rewards, they are ſuch as I do 


« not know whether virtue has ever received 01 


* Jolias rogationes. Aunal. Hh. 3. 

+ In the year of Rome 762. Dis, hb. 56. x 

{ I have abridged this ſpeech, which is of a tedious length; * is 
to be fouad in Dio, lib. 36. 


Vol. II. | * For 
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„ For leſs will a thouſand men. expoſe life itſelf ; and 
« yet will not theſe engage you to take a wife, and 


« provide for children?“ 
He made a law, which was called after his name 


Naullia, and Papia Poppæa from the names of the con- 


ſuls “ for. part of that year. The greatneſs of the evil 
appeared in their being elected: Dio + tells us, that 
they were not married, and that they had no children. 
This law of Auguſtus was properly a code of laws, 
and a ſyſtematic body of all the regulations that could 
be made on this ſubject. The Julian + laws were in⸗ 


corporated into it, and received a greater ſtrength. 
It was ſo extenſive in its uſe, and had an influence on 


ſo many things, that it formed the fineſt och of the 


civil law of the Romans. 


We find || parts of it diſperſed in the precious frag- 
ments of Ulpian, in the laws of the Digeſt, collected 
from authors who wrote on the. Papian laws, in the 
hiſtorians and others who have cited them, in the The- 


odoſian code which aboliſhed them, and in the works 


of the fathers who have cenſured them, without doubt 
from a laudable zeal for the things of the other life, 
but with very little knowledge of the affairs of this. 
Theſe laws had many heads 6, of which we know 
thirty-five. But, to return to my ſubje& as ſpeedily 


us poſſible, I ſhall begin with that head, which Au- 


jus Gellius ** informs us was the ſeventh; and which 
relates to the honours and rewards granted by that 
law. The Romans, who for the moſt part ſprung 
trom the cities of the Latins, which were Lacedizmo- 


4 Marcus Popins Mutius, and Q. Poppzus Sabinus. Dio, lib. 36. 
+ hid, 

1 The 14th title of the fragments of Ulpian ditipguilbes very 

rightly between the Julian and the Papian law. 

James Godfrey has made a collection of theſe. | 
+$ "Che 35th is cited in the 19th law f. de ritu e Fa 
<S Lid. li. cap. 15, | - = 
* 2 nian 
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nian “ colonies, and who had received a-part-of their 
laws even from thoſe cities 7, had, like the Lacedz- 
monians, ſuch veneration for old age, as to give it all 
honour and precedency. When the republic wanted 
citizens, they granted to marriage, and to a number 
of children, the privileges which had been given to 
age}, They granted fome to marriage alone, iade- 
pendently of the children which might ſpring from it: 
this was falied the right of huſbands. They gave others 
to thoſe who had any children, and larger ſtill to 
thoſe who had three children. Theſe three things 
muſt not be coafounded. Theſe laſt had thoſe privi- 
leges which married men conſtantly enjoyed, as for 
example, à particular place in the theatre || ;. they had 
thoſe which could only be enjoyed by men who had 
children, aud which none could deprive them of but 
thoſe who had a greater number. | 
; Thele privileges were very extenſive, The married 
men who had the moſt children were always prefer- 
red 5, whether in the purſuit, or in the exerciſe of ho- 
nours. The conſul who had the moſt numerous offspring 

was the ** firſt who received the faſces; he had his 
ehoice of the 4+ provinces; the ſenator who had moſt 


children had his name wrote firſt in the catalogue of 


ſenators, and was the firſt ia giving his opinion t in 
the ſenate, They might even ſtand ſooner than or- 
dinary for an office, becauſe every child gave a diſpen- 
ſation of a year If. If an inhabitant of Rome had 


_ three children, he was exempted from all troubleſom e. 


» Dyonyſ. Habcernaſſus. 
9 The deputies of Rorac,, who were ſent to ſear: T iato the laws: 


of Greece, went to Atheas aud to the cities of Ituiy. 


Aulus Gel ius, lib it. c:p. 15. {| Sacr, ir Avguit » cap FM 
Acids, lib. 2. Ut nunergs libetscum | in caudidatis prepcl- 
lter. quod lex jubebh n. 
" AW. Gcllias, lib, ii. cap. 15, - +þ Tacit. annal; lib. vs. 
. 1% Ice law vi. § 5. de vecur.on, | | See law 2. fl. de n rb. 


IL. 2 cfices.. 
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offices“. The free-born women who had three chil- 
- dren, and the freed women who had four, paſſed out 

of that perpetual tutelage , in which they had been 
| held by the ancient laws of Rome . 

As they had rewards, ſo they had alſo W [|- 
Thoſe who were not married, could receive no advan- 


tage from the will of any perfon that was not a near 
| relation 5, and thoſe who being married had no chil- 


dren, could receive only half“ “. The Romans, ſays 
Plutarch ++, marry to be heirs, and not to have them. 

The advantages which a man and his wife might 
receive from each other 1 by will were limited by law. 
[| If they had children of each other, they might receive 
| the whole; if not, they could receive only a tenth 
part of the ſucceſſion on the account of marriage, and” 
if they had children by a former marriage, as many 
tenths as they had children. 

If a huſband abſented himſelf || from his wife on 
any other cauſe than the affairs of the republic, he 
could not inherit from her. 

The law gave to a ſurviving huſband or wife two 
years {{ to marry again, and a year and a balf in caſe 
| of 


® Law t. & 2..ﬀ. de vacatione et excuſat. munerum. 
| + Fragm. of Ulpiam, tit. 29. & 3. H Plot. life of Numa, 
8 See the fragments of Ulpian, tit. 14, 15, 16, 27, & 18. which 
8 ber cue of the fineſt pieces of the ↄueient civil lv of the 
Romans. 
| & Sozom. lib. i. cap. 9. they could receive from thei relation 
Fragm. of Ulpian, tit. 16. § xr. 
| » Sozom. lib. i. cap. 9. et leg. unic. cod. Theod. de infirm, 
 peenis cœlib. et orbit. 5 
- ++ Moral Warks, of the love of fathers towards their children, 
It See s more particular aceouut of this in the fragm. of Ulpian, 
tit. 15, & 16. | Fragm. of Ulpian, tit. 16. $ 1. 
&& Fragm. of Utpian, tit. 14. It ſeems the firſt Julian laws al- 
lowed three years: ſpeech of Auguſtus in Dio, lib. 56. Suetonins, 


life of Auguſtus, cap. 34. Other Julian lays granted but one 
© 2M year: 


I Am ˙ —˙—‚—üwÜWꝛ 


I —ůů — 


Fa 2 — 1 * 


Chap. 21. THE SPIRIT OF LAWS. 125 


of a divorce. The fathers who would not ſuffer their 
children to marry, or refuſed to give their daughters a. 


portion, were obliged to do it by the magiſtrates “. 
They were not allowed to betrothe when the mar · 


riage was to be deferred for more than two years 1; 


and, as they could not marry a girl till ſhe was twelve 
years old, they could not be betrothed to her till ſhe: 
was ten. The laws would not ſuffer them to trifle to 


no purpoſe t, and under a pretence of being dne. 


to enjoy the privileges of married men. 
It was contrary to law for a man of ſixty to marry 
a woman of fifty ||, As they had given great privi- 


leges to married men, the law would not ſuffer them 


to enter into uſeleſs marriages. For the ſame reafon, . 
the Calviſian ſenatuſconſultum declared the marriage of 
a woman of above fifty, with a man leſs than ſixty, to 
be unequal &: fo that a woman of fifty years of age 
could not marry without incurring the penalties of 
theſe laws.. Tiberius added to the rigour of the Papian 
law“, and prohibited men of ſixty from marrying 
women 4 fifty; ſo that a man of ſixty could not 
marry in any caſe whatſoever, without incurring the 
penalty. But Claudius abrogated this law ++ * 
under Tiberius. 

All theſe regulations were more 3 to the 
climate of Italy, than to that of the North, where a. 


year : the Papian law gave two. Fragm. of Ulpian, tit. 14. Tbeſe 
laws were not agreeable to the people; Auguſtus therefore ſoftened 
or ſtrengthened them, * were more or leſs diſpoſed to com - 


_ ply with them. 


;L This was, the. 35th head of the. Papian law. 14 9, F. de 
ritu nuptiarum, | 
- + See Dio, lib. 54. anno 536. Suetonius in Octavia, cap. 34. 

Dio, lib. 54. and in the ſame Dio, the ſpeech of Auguſtus, I. 56. - 
|. Fragm. of Ulpizn,, tit. 16. and the 27th law; cod. de nuptiis. 
- F Frag. of Ulpian, tit. 16. G3. See Suet. in Claud. cap. 23. 
Ft See Suctonius, life of Claudius, cap. 23. and. the fragm. of 
Ulpian, tit, 16. § 3. | | 
L. 3. man 
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wan of fixty years of age has ſtill a conſiderable de- 
gree of ſtrength, and where. women of fifty are not 
always paſt child · bearing. 

That they might not be unneceſſarily limited in the 
choice they were to make, Auguſtus permitted all the 
ſree · born citizens who were not ſenators * to marry 
freed-women f. The Papian law j forbade the ſena - 
tors marrying freed-women, or thoſe who had been 
brought up to the tage ; and, from the time of Ulpian |, - 
free-born perſons were forbid to marry women who 
had led a diforderly life, who had played in the theatre, 
or Who had been condemned by a public ſentence. 
This muſt have been eſtabliſhed by a decree of the ſe- 
nate. During the time of the republic they had never 
made laws like theſe, becauſe the cenſors corrected this 
kind of diſorders as ſoon as they aroſe, or elſe pre- 
vented their riſing. 

Conſtantine made a law: 8 which he compre- 
hended in the prohibition of the Papian law, not only 
the ſenators, but even thoſe who had a conſiderable . 
rank in the ſtate, without mentioning perſons in an 
inferior Ration : this conſtituted the law of thoſe times. 
Theſe marriages were therefore no longer forbidden, 
but to the free-born comprehended in the law of Con- 
ſtantine. Juſtinian “ however abrogated the law of 
Conſtantine, and permitted all ſorts of perſons to con- 
tract theſe marriages: and by this means we have ac 
quired ſo fatal a liberty. 

It is evident, that the penalties inflicted on thoſe 
who married contrary to the prohibition of the law, 


were the fame as thoſe infficted on 2 who did not 


. 


* Dio, I. 54. Fragm. of Ulpian, fit. 13. 
+ Avguſtus's ſpeech in Dio, lib, 56. 

t Frag. of Ulpian, c. 13. and the 44th law ff. te ri nee. 
|} Fragm. of Ulpian, tit. 13, & 16. 

F See law 1. in cod. de natur, lib. 0 Novel, 77. 


pow marry. 


F 
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© marry. Theſe marriages did not give them any 


civil advantage; and the dowery + was confiſcated: 
after the death of the wife r. 

Augnſtus having adjudged the ſucceſſion and hega- 
cies of thoſe whom theſe laws had declared incapable 
to the public treaſury ||, they had the appearance ra- 
ther of fiſcal, than of political and civil laws. The- 
diſguſt they had already conceived at. a burden which 
appeared too heavy, was increaſed by their | ſeeing. - 
themſelves a continual prey to the avidity of the trea- 
fury. On this account it became neceſſary, under 


Tiberius, that 9 theſe laws ſhould be ſottened, that 


Nero ſhould leſſen the rewards given out of the trea- 
ſury to the inſormers , that Trajan thould , put a 
ſtop to their plundering, that Severus 114 ſhould alſo 
moderate theſe laws, and that the civilians ſhould con- 
ſider them as odious, and in all their decifions d 
from the literal rigour. 

Beſides, the emperors enervated un theſe laws, by 
the peivileges ahey gace-of the rights of huſbands, of 
children, and of three children. They did more than 


Law 37. fl. ak libertorum, 5 7. Frag. of Ulpian, te, 
16, & 2. + Fragm. of Ulpize, th. 16. $ 2. ; 

+ See book xxvi. chap. 13. 

Except in certain cafes. See the fragm. of Ulpian, the 18. 
and the only law in cod. de caduc. tolicud. 

SN gs eee Tacit. aunal. lib. iid 


P. 117 : 
th hs panda) to the fourth 3 Suetonius in Nerone, 
cap. 10. ++ Sce Pliny's panegyric. 


it Severus extended even to twenty-five years for the males, and 
to twenty for the females, the time fixed by the Papian law, as we 
ſee by comparing the ſragment of dun, tit. 16. with what Ter- 


tulian ſays, apol. cap. 4. 
P. Scipio, the cenſor, mm io his ſpeech to the people, 


of the abuſes which, were already iatroduced, that they received - 


the ſame privileges „ Aulus 
Gellius, Ib. 5. cap. 29. | | 


% 


128 THE SPIRIT OF LAWS. Book XXIII. 
this, they gave * particular perſons a diſpenſation from 
the penalties of theſe laws. But regulations eſtabliſh- 
ed for the public utility, ſeemed gene of wanne 
an alleviation. 

It was highly reaſonable, that they ſhould grant the- 
rights of children to the veſtals , whom religion re- 
tained in a neceſſary virginity : they gave in the ſame 
manner the privilege of married men to ſoldiers t, be- 
cauſe they could not marry. It was cuſtomary to ex- 
empt the emperors from the conſtraint of certain civil 
laws. Thus. Auguſtus was freed from the conſtraint 
of the law which limited the power of enfranchifing ||, 
and of that which ſet bounds to the right of bequeath- 
ing by teſtament . Theſe were only particular caſes ;- 
but at laſt diſpenſations were given without  diſcretion,. 
and the rule itſelf became no more than an . | 
tion. 

The ſects of philoſophers had 8 sene in. 
the empire a diſpoſition that eſtranged them from bu- 
pneſs; a diſpoſition which could not gain ground in- 
the time of the republic“ “, when every body was- 
employed in the arts of war and peace. From hence 
aroſe an idea of perfection, as connected with a life of 
ſpeculation; from hence an eſtrangement from the 
cares and embarraſſments of a family. The. Chriſtian- 
religion coming after this philoſophy, fixed, if I may 
make uſe of the expreſſion; the ideas which: thas had 
| only prepared. 

Chriſtianity ſtamped its characters on juriſprudence ; * 


A gee the zeſt law de ritu in prorun. 

+ Auguſtus, in the Papian law, gave them the privilege of mo- 
thers. See Dio, lib; 564, Numa had given them the ancient pri- 
vileges of women who had three children, that is, of baving no 
guardian. Plutarch, life of Numa. 

1 This was granted them by Claudius, Dio, lib. 60. 

Leg. apud eum ff. de manumiſſionib. 8 1. 8 Dio; lib. 35. 

** Scc in Ciccro's _— his ſentiments on Mis ſpirit of ſpe» 
culation. 


ſor 
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for empire has always a connection with the prieſthood. 
This is viſible from the Theodofian code, which is only 
2 collection of the decrees of the Chriſtian emperors. 

A panegyriſt“ of Conſtantine ſays to that emperor, 
« Your laws were made only to correct vice, and to 
« regulate manners; you have ſtripped the ancient laws 
% of that artifice, which ſeemed to have no other aim 
« than to lay ſnares for ſimplicity.” 

It is certain, that the alterations made by Conſtan- 
tine took their rife either from ſentiments relating to 
the eftabliſhment of Chriſtianity, or from ideas concei- 
ved of its perfection. From the firſt proceeded thoſe 
laws which gave fuch authority to biſhops, aud which 
have been the foundation of the eceleſiaſtical juriſdic- 
tion; from hence thoſe laws which weakened paternal 
authority . by depriving the father of his property in 
the poſſeſſions of his children. To extend a new reli- 
gion, they were obliged to take away the dependence 
of children, who are always leaſt attached to what i is 
already eftabliſhed. 

The laws, made with a view to Chriſtian — 
were more particularly thoſe by which the penalties 


- of the Papian laws were aboliſhed; thoſe who were not 


married were equally exempted from them with thoſe 
who, being married, had no children. 

% Theſe laws were eſtabliſhed,” fays an eecleſiaſtic 
hiſtorian ||, “as if the multiplication. of the human 
« ſpecies was an effect of our care; inſtead of being 
« ſenfible that the number is increafed or diminiſhed 
according to the order of Providence.” 


© Nazarins in panegyrico Conſlantini, anno 32t. 

+ See law , 2, 3. in the Theodoſian code, de bonis maternis ma- 
ternique generis, &c. and the only law in the ſame code de bonis gue 
filiis ſamil. acguiruntur. 

Leg. unic. cod. Theod, de in irn. pœn. carlib. « et orbit. 

- | Sozumenus, p. 27. . 

Principles 


Cn en - 


* 
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Principles of religion have had an extraordinnry in- 
fluence on the propagation of the human ſpecies.  Some- 
times they have promoted it, as amongſt the Jews, the 
Mahometans, the Gauls, and the Chineſe; at others 
they have put a damp to it, as was the caſe of the Ro- 
mans upon their converſion to Chriſtianity. 

They every where inceſſantly preached up continen- 
cy; a virtue the more perfect, becauſe in its own na- 
ture it can be practiſed but by very few. 

Conſtantine had not taken away the decimal hk 
which granted a greater extent to the donations be- 
tween man and wife, in proportion to the number of 
their children: Theodoſius the mos” abrogated 
even theſe laws. 

Juſtinian declared all thoſe marriages + valid which 
had been prohibited by the Papian laws. Theſe laws 
required people to marry again: Juſtinian 4 granted 
privileges to thoſe who did not marry again. 

By the aucient laws, the natural right, which every 
one had to marry and beget children, could not be 
taken away. Thus when they received a legacy || on 
condition of not marrying, or when a patron made his 
ſreedman 9 ſwear, that he would neither marry nor 
beget children, the Papian law annulled both the con- 


dition and the oath **. The clauſes on continuing in 


widowhecd, eſtabli ſlied amongſt us, contradict the an- 
cient law, and deſcend from the conſtitutions of the 
emperors, founded on ideas of perfection. 


There is no law that contains aa expreſs abrogation 
of the privileges. and honours which the Romaus had 


i Leg. 2 2, & 3 cod: Theod. de jur. liber. 
Leg. Sancimus, cod. de nuptii. 
Novell. 2 cap. 3. Novell. 118. cap. 5. 
Leg. 54. ff de condit. et dery9:: |, 

& Leg. 5.4 4. de jure pitrandus. 

7. Paul in his ſentences, lib. Ji! tit. 4. 918. 
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granted to marriages, and to a number of children. 
But, where celibacy had the pre-eminence, marriage 
could not be held in honour; and, fince they could 
oblige the officers of the public revenne to, renounce ſo 
many advantages by the abolition of the penalties, it is 
eaſy to perceive, that with yet greater eaſe they might 
put a ſtop to the rewards. 

The ſame ſpiritual reaſon, which had cermiſtted ce- 
libacy, ſoon impoſed it even as neceſſary. God forbid 
that I ſhould here ſpeak againſt celibacy as adopted by 
religion: but who can be filent when this is built on 
libertiniſm ; when the two ſexes, corrupting each other 
even by the natural ſenſations themſelves, fl y from an 
union which ought to make them better, to live in has 
which always renders them worſe ? 

It is a rule drawn from nature, that the more the 
number of marriages is diminiſhed, the more corrupt 
are thoſe who have entered into that ſtate; the fewer 
married men, the leſs fidelity is there in marriage, as, 


when there are more thieves, there are more thefts. 


CHA P. XII. 
Of the g of children, 


T* Roman policy was very good in reſpect to the 
expoling of children. Romulus, ſays Didnyſius 
Halicarnaſſus “, laid the citizens under an obligation 
to educate all their male children, and the eldeſt of 
their daughters. If the infants were deformed and mon- 
ſtrous, he permitted the expoſing them, after having 
ſhewn them to five of their neareſt neighbours. 
Romulus did not ſuffer + them to kill any infant un- 
der three years old: by this means he reconciled the 


law, which gave to fathers the right over their children 


V Antiquities of Rome, lid. 3. | "la 1 


of 


— >  - 
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of life and death, with that which prohibited their 
being expoſed. 

We find alſo in Dionyſius Halicargaſſus “, that the 
law which obliged the citizens to marry, and to edu - 
cate all their children, was in force in the 277th year 
of Rome: we ſee that cuſtom had reſtrained the law of 
Romulus, which permitted them to _ their young · 
er daughters. : 

We have no knowledge of what the law of the twelve 

tables (made in the year of Rome 301) appointed with 
reſpect to the expoſing of children, except from a paſ- 
ſage of Cicero , who, ſpeaking of the office of tribune 
of the people, ſays, that ſoon after its birth, like the 
monſtrous infant of the law of the twelve tables, it was 
ſtifled : the infant that was not monſtrous was there- 
fore preſerved, and the law of the twelve tables made 
no alteration in the r inſtitutions. . 


„ The Germans,” ſays Tacitus f. “never expoſe 
© their children; amongſt them the beſt manners have 


« more force than in other places the beſt laws.” The 
Romans had therefore laws againſt this cuſtom, and 
yet they did not follow them. We find not any Ro- 
man law || that permitted the expoſing of children: this 
was, without doubt, an abuſe introduced towards the 
decline of the republic, when luxury robbed them of 
their freedom, when wealth divided was called poverty, 
when the father believed that all was loſt which was 
given to his family, and when this family was diftiat 


from his property. 


* Lib. 9. + Lib, 3. de legibus. 

1 De morib. German. | F 

There is not any title on this ſubject in the Digeſt; the title of 
the Code ſays nothing of it, no more than the Nov cls. 


| CHAP. s 
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_ CHAP. XXIII. 
the Of the flate of the univerſe after the dgruction of the 
du · Romans. | 
year | | 
EP, 5 hos regulations made by the Romans, to increaſe 
ing the number of their citizens, had their effect, while 
the republic, in the full vigour of its conſtitution, had 
aloe nothing to repair. but the loſſes they ſuſtained by their 
7 courage, by their intrepidity, their firmnels, their love 
1 2 glory and of virtue. But ſoon the wiſeſt laws could 
une not re-eſtabliſh what a dying republic, what a general 
the WH anarchy, what a military government, what a rigid 
3 empire, what a proud deſpotic power, what a feeble 
1 monarchy, what a ſtupid, weak, and ſuperſtitious court 
ade had ſucceſſively pulled down. It might indeed be ſaid, 
; that they conquered the world only to weaken it, and 
poſe to deliver it up defenceleſs to barbarians. The Gothic 
hs nations, the Getes, the Saracens, and Tartars, by turns 
The haraſſed them: ſoon the barbarians had none to deſtroy ' 
and but barbarians. Thus in fabulous times, after the in- 
Ro- undations and the deluge, there aroſe out of the earth 
this armed men, who exterminated one another. 
r c A. XXIV. 
Ty, The changes which happened in Europe with „ regard fo * 
was number of the inhabitants. | 
_—_ 1* the ſtate Europe was in, one would not imagine it 
| poſſible for it to be retrieved, eſpecially when under 
Charlemagne it formed only one vaſt empire. Burt, by 
N the nature of government at that time, it became divi. 
tle of ded into an infinite number of petty ſovereigaties; and 


as the lord or ſovereign, who 'refided in his village or 
city, was neither great, rich, powerful, nor even ſafe, 
but by the number of his ſubjects, every one employed 
A. Vor. II. . M himſelf 
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himſelf with a fingular attention to make his little 
country flouriſh. This: ſucceeded in ſuch a manner, 
that notwithſtanding the irregularities of government, 
the want of that knowledge which has fince been ac- 
quired in commerce, and the numerous wars and diſ- 
orders ' inceſſantly ariſing, moſt countries of Europe 
were better- r in thoſe days 1 they are even 


at preſent. 
I have not time to treat at fully af this ſubjeck. But I 


ſhall cite the prodigious armies engaged in the cruſades, 
compoſed of men of all countries. Puffendorf “ fays, 
that in the reign of Charles IX. there were in France 
twenty millions of men. 
It is the perpetual reunion of many little ates that 
has produced this diminution, Formerly every village 
of France was a capital; there is at preſent only one 
large one: every part of the ſtate was a centre of 
power; at preſent all has a relation to one centre, and 
this centre is in ſome meaſure the Rate itſelf. * 


7 : 


CHAP. XXV. 
" The Jame Fabeck continued. 


>Unove, it is true, has, for theſe two ages 5 
greatly increaſed its navigation: this has both 
procured and deprived it of inhabitants. Holland ſends 
every year a great number of mariners to the. Indies, 
or whom not above two thirds return; the reſt either 
periſh” or ſertle in the Indies. The ſame thing muſt 
happen to every other nation engaged in that trade. 
We'mult not judge of Europe as of a particular ſtate 
engaged alone in an extenſive navigation. This ſtate 
whyld- increaſe in people, becauſe all the neighbouring 
nations WO. endeavour to have a ſhare in this com · 
merce; and mariners wpuldarrive from all parts, Eu- 


N * 3 nirodaction to the 1 allo y at rutope, Fg p. 5. of France. 
—_ the, 
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rope, ſeparated from the reſt of the world by relis gion . 
by vaſt feas; and deſerts, cannot be- repaired in this 
manger. | 


C HAP. XXVI. 


Canſeguences. 


FP all this we may conclude, that Europe is at 
preſent in a condition to require Jaws to be made 
in favour of the propagation of the human ſpecies. The 
politics of the ancient Greeks inceſſantly complain of 
the inconveniencies that attend a republic from the ex- 
cellive number of citizens; but the politics of this age 
call upon us to take proper means to increaſe ours. 


CHA p. XXVII. 


of the law made in France ts encourage the propagetive 


of the Jpecies. 


LOUIS XIV. appointed + particular penſions to thoſe 
who had ten children, and much larger ta thoſe 
who had twelve. But it is not ſufficient to reward pro- 
digies. In order to communicate a general ſpirit which 
leads to the propagation of the ſpecies, it is neceſſary 
for us to eſtabliſh, like the Romaps, general rewards, 
or general penalties, / | 


e 
By what means aue may remedy a depop ulation, 


WIEN a ſtate is depopulated by particular aceĩ- 

dents, by wars, peltilence, or famine, tbere are 
fill reſources left. The men who remain may preſerve 
the ſpirit of induſtry; they may ſeek to repair their 


* Mahometan countries ſurround it a!muſt on every lide, 
1 The edict ot 1656 in favour of marriages, 


Ms 3: misfortunes, 


—_—- 
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misfortunes, and calamity itſelf may make them be- 
come more induſtrious. The evil is almoſt incurable, 
when the depopulation is prepared beforehand by inte- 
rior vice and a bad government. When this is the caſe, 
men periſh with an inſenſible and habitual ſickneſs : 
born in miſery and languiſhing weakneſs, in violence, 
or under the influence of a wicked adminiſtration, they 
ſee themſelves deſtroyed, and frequently without per- 
ceiving the cauſe of their deſtruction. Of this we have 
a melancholy proof in the countries deſolated by deſpo- 
tie power, or by the exceflive advantages of the clergy 
over the laity. 

In vain ſhall we. wait for the ſuccour of children yet 
unborn, to re-eftablifh a ſtate thus depopulated. There 
is not time for this; men in their ſolitude are without 
courage or induftry. With land fufficient to nouriſh a 


People, they have ſcarcely enough to nouriſh a family. 


The common people have not even a property in the 
miſeries of the country, that is, in the ſallows with 
which it abounds. The elergy, the prinee, the cities, 
the great men, and ſome of the principal citizens, in- 
ſenſibly become proprietors of all the land which lies 
uncultivated; the families who are rained have left 
their fields, and the labouring man is deſtitute. 

In this fituation they ſhould take the ſame meaſures 
throughout the whole extent of the empire, which the 
Romans took in à part of theirs :* they ſhould practiſe 
in their diſtreſs what theſe obſerved in the midſt of 
plenty; that is, they ſhould diſtribute land to all the 
families who are in want, and procure them the mate- 
rials for clearing and cultivating it, This diſtribution 
ought to be continued as long as there is a man to re» 
geive it, and in ſuch a manner as not to loſe a- moment 


that can be induſtriauſſy emplayed. 


CHAP: 
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V baſpitals.. 

Max is not poor becauſe he has nothing, but be; 
Ar cauſe he does not work. The man who without 
any degree of wealch has an employment, is as much 
at his eaſe, as he who without labour has an income 
of an hundred crowns a year. He who has no ſub - 
ſtance," and yet has a trade, is not poorer than he who 
poſſeſſing ten aeres of land, is obliged to cultivate it 
for his ſubſiſtence. The mechanic who gives his art 
as an inheritance to his children, has left them a for - 
tune, which is multiplied in proportion to their num- 
ber. It is not fo with him, who having ten acres * 
un divides it amongſt his children. 

In trading countries, where many men have no 
other ſubſiſtence but from the arts, the ſtate is fre- 
quently-obliged to ſupply the neceſſities of the aged, 
the ſick, and the orphan. A well-regulated /govern- 
ment draws this ſupport from the arts themſelves. It 
gives to ſome ſuch employment as they are capable of 
performing; others are taught to work, and this teach» 
ing of itſelf becomes an employment. 

Thoſe alms which are given to a naked man in hs 


| ſtreets, do not fulfil the obligations of the tate, which 


owes to every citizen a certain ſubfiſtence, a proper 
nouriſhment, convenient clothing, and a kind of life - 
not incompatible with health. 

Aurengzebe being aſked “, why he did not build 
A rey «I will xy my empire ſo rich, that 
there ſhall be no need of hoſpitals.” He ought to 
have ſaid, I will begin by rendering my empire rich, 
and then I will build hoſpitals. 

The riches of a ſtate ſuppoſe great induſtry, Amidſt 
the numerous branches of trade, it is impoſſible but 


: See Sir John Chardin's travels through Perſia, vol. 8. 
M 3 


133 THE SPIRIT OF LAWS, Bock XXHE. 


ſome mult ſuſfer ; and conſequently the mechanics muſt 
be in a momentary neceſſity. ; 

Whenever this happens, the late i is obliged to lend 
them a ready afliftance z whether it be to prevent the 
ſufferings of the people, or to avoid a rebellion. In 
this caſe hoſpitals, or ſome equivalent regulations, are 
neceſſary to prevent this miſery. 

But when the nation is poor, private poverty fprings 
from the general calamity; and is, if I may fo expreſs 
myſelf, the general calamity itſelf. All the hoſpitals in 
the world cannot cute this private poverty: on the 
contrary, the ſpirit of indokence which it _—_— 
inſpĩres, increaſes the general, and . 
private miſery. 

Henry VIII. “ reſolving to reſorm- the church of 
England, ruined the monks, of themſelves a lazy ſet 
of people, that encouraged lazineſs in others: becauſe 
as they practiied hoſpitality; an infinite number of idle 
perſons, gentlemen, and citizens, ſpent their lives in 
running from convent to convent. He demoliſhed 
even the hoſpitals in which the lower people found ſub- 
ſiſtence, as the gentlemen did therrs in the monaſteries. 
Since theſe changes, the ſpirit of trade 17 8 nn 
has been eſtablithed in England. 18 

At Rome, the hoſpitals place every one at his eaſe, 
except thoſe who labour, except thoſe who are indu- 
ſtrious, except thoſe who have land, except thoſe who 
are engaged in trade. 

I have obſerved, har wealthy wunden win of 
hoſpitals, becauſe fortune ſubjecis them to a thouſaud 
accidents : but it is plain, that tranſtent aſſiſtances are 
much better than perpetual foundations. 'Fhe evil is 
momentary ; it is neceſſary, therefore, that the ſuecour 
mould be of the ſame nature, eee to 
particular accidents. 


1 gee Burnet's hiſt. of the Reformation. 
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B O OK XXIV. 


Of laws as relative to religion, conſidered in 
itfelf, and in its doctrines. 
— —ę— 
HA f. | 
ef ralph In general. 


Fe amidſt ſeveral degrees of Arkadfa wee ane; Fart 

judgment of thoſe which are the leaſt thick, 
and, among precipices, which are the leaſt deep ; ſo 0 
may ſearch. among falſe religions for thoſe that are 
moſt conformable to the welfare of ſociety; for thoſe 
which, though they have not the effect of leading men 
to the felicity of another hfe, may contribute moſt to 


their happineſs in this. 1 
{ ſhall examine, therefore, the ſeveral religions of 


the world, in relation only to the good they produce 
in civil ſociety ; whether 1 ſpeak of that which has 
its root in heaven, or of, theſe. which e the 
carth. wag 

As in this work 1 am not a Geiss, but 2 political 


| wager, L may here advance things which are no other» 


wiſe true, than as they correſpond with a worldly 
manner of thinking, not as conſidered in their rela- 
tion to truths of a more ſublime nature. E 

A perſon of the leaſt degree of impartiality, mut 
fee that I have never pretended to make the intereſis 
of religion fubmit to thoſe of a political nature, but 
rather to unite, them: now, in order to unite, it is 
neceſſary that we, ſhould know thera, 

The Chriſtian religion, which ordains that men 
ſhould: love each other, would without doubt have 
any nation bleſt 1 the beſt civil, the beſt politieal 

laws ; 


— ID 
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laws ; becauſe theſe, next to this religion, are the 
greateſt good that men can give and receive. 


CHAR . ws] IC 
A paradox of Mr. Bayle's. 


M* Bayle “ has pretended to prove, that it is better 
to be an atheiſt than an idolater ; that is, it is 
leſs dangerous to have no religion at all than a bad 
one. T had rather, ſaid he, it ſhould be ſaid of me, 
« that I had no exiſtence, than that I am a villain.” 
This is only a ſophiſm, founded on this, that it is of 
no importance to the human race to believe that a 


certain man exiſts; whereas, it is extremely uſeſul for 


them to believe the exiſtence of a God. From the idea 
of his non-exiſtence, immediately follows that of our 
independence; or, if we cannot conceive this idea, 
that of diſobedience. To ſay that religion is not a 
reſtraining motive, becauſe it does not always reſtrain, 
is equally abſurd as to ſay, that the civil laws are not 
a reſtraining motive. It is a falſe way of reaſoning 
againſt religion, to collect in a large work a long de- 
tail of the evils it has produced, if we do not give at 
the ſame time an enumeration of the advantages which 
have flowed from it. Were I to relate all the evils 
that have ariſen in the world from civil laws, from 
monarchy, and from republican government, I might 


tell of frightful things. Was it of no advantage for 


ſubjects to have religion, it would ſtill be of fome if 
princes had it, and if they whitened with foam the 
only rein which can reſtrain thoſe who fear not human 


laws. A prince who loves and fears religion, is a lion, 


who ſtoops to the hand that ſtrokes, or to the voice 
that appeaſes him. He who fears apd hates religion, 
is like the ſavage beaſt that growls and bites the chain 
which prevents his flying on the paſſenger, He N 
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has no religion at all, is that terrible animal who pers 
ceives his liberty only when he tears in pieces, and 
when he devours. 

The queſtion is not to i, whether it would be 
better that a certain man, or a certain people, had no 
religion, than to abuſe what they have; but to know 
which is the leaſt evil, that religion be ſometimes a- 
duted, or that there be no ſuch reſtraint as religion on 
mankind. 

To diminiſh the horror of atheiſin, they lay too 
much to the charge of idolatry. It is far from being 


true, that when the ancients raiſed altars to a particu- 


lar vice, they intended to ſhew that they loved the 
vice; this ſignified, on the contrary, that they bated 
it. When the Lacedzmonians erected a temple to 
Fear, it was not to ſhew that this warlike nation deſi- 
red that he would in the midſt of battle poſſeſs the 
hearts of the Lacedæmonians. They had deitics to 
whom they prayed not to inſpire them with guilt; and 
others whom they beſought to ſhield thera from it. 


CHAP. III. 


That a moderate government is moſt agreeable to the 
Cbriſtian religion, and a defpotic nt to the 
Mabometan. 


1 Chriſtian religion is a ſtranger to mere delpo- 
tic power. The mildneſs fo frequently recom- 
mended in tle goſpel, is incompatible with the deſpo- 
tic rage with which a prince punithes his RR and 
exerciſes himſelf in croelty. 
As this religion forbids the plurality of wives, its 
princes are leſs confined, leſs concealed from their ſub- 


jects, and conſequently have more hamanity ; they are 


more diſpoſed to be directed by laws, and more enpa- 
ble of perceiving that they cannot do whatever they 


pleaſe, I 
| While 
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While the Mahometan princes inceſſantly give or 
receive death, the religion of the Chriſtians renders 
their princes leſs timid, and conſequently leſs cruel. 
The prince confides in his ſubje&s, and the ſubjects in 
the prince. How admirable the religion, which, while 
it ſeems only to have in view the felicity of the other 
lite, conſtitutes the happineſs of this ! | 

It is the Chriſtian religion that, in ſpite: of the ex- 
tent of the empire, and the influence of the climate, 


has hindered deſpotic power from being eſtabliſhed in 


Athiopia, and has carried into the heart of Africa 


the manners and laws of Europe. | v1 


The heir to the empire of Ethiopia enjoys a princi- 
pality, and gives to other ſubjects an example of love 
and obedience. Not far from thence may be ſeen the 
Mahometan ſhutting up the children of the king of 
Sennar “; at whoſe death the council ſends to murder 
them, in favour of the prince who mounts the throne. 
Let us ſet before our eyes, on the one hand, the 
continual maſſacres of the kings and generals of the 
Greeks and Romans ; and, on the other, the deftruc- 
tion of people and cities by thoſe famous conquerors 


Timur Beg and Jenghiz Khan, who ravaged Afia z 


aud we-ſhall fee that we owe to Chriſtianity in govern - 
ment a certain political law, and in war a certain' Jaw 
of nations, | benefits which human nature can never 
ſufficiently acknowledge. ; 

It is owing to this law of nations, that 3 us 
victory leaves theſe great advantages to the conquered, 
life, liberty, laws, wealth, and always religion, when 
the conqueror is not blind to his ou intereſt. | 
We may truly fay, that the people of Europe are 


not at preſent more diſunited than the people and the 


armies, or even the armies amongſt themlelves, were 


* Deſctiption of Ethiopia, by NM. 8 a phyſician, we 
bella of edifzing — 
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under the Roman empire, when it was become a deſ- 
potic and military government. On the one hand, 


the armies engaged in war againſt each other; and, 
on the other, they pillaged the cities, nd divided or 


confiſcated the lands. 


CA AF. IV... 


c Conſequence hn the character of the Chriſtian religion 
and that of the Mabometan. 


a o 


From the characters of the Chriſtian and Mahome- 
tan religions, we ought, without any farther ex- 
amination, to embrace the one, and reject the other ; 
for it is much eaſier to prove, that religion ought to 
humanize the- manners of men, _— that any parti» 


* cular religion i is true. 


Ir is a misfortune to human nature, when religion i is 
given 5 a conqueror, The Mahometan religion, "which 
ſpeaks only by the ſword, acts {till upon men with that 
deſtruQive ſpirit with which it was founded. 

The hiſtory, of Sabaco F, one. of the paſtoral kings 
of Egypt, is very extraordinary, The tutelar god of 
Thebes, appearing to him in a-dream, ordered him to 
put to death all the prieſts of Egypt. He judged that 
the gods were diſpleaſed at his being on the throne, 
ſince they ordered him to commit an action contrary 
to their ordinary pleaſure; and therefore he retired 
into Achiopia. 


CH 4 P. V. 


That the Catholic religion is moſt agreeable to a 3 
| and the Proteſtant to' a republic. £ 


WW. HEN a religion is inttoduced and fixed in a ſtate, 
3 commonly ſuch as is moſt ſuitable to the 


| © Sev Diodorns, lib. 2. 121 
a plan 
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plan of government there eſtabliſhed : for thoſe who 
receive it, and thoſe who are the cauſe of its being 
received, have ſcarcely any other idea of policy than 
that of the ſtate in which they were born. 

When the Chriſtian religion, two centuries ago, be- 
came unhappily divided into Catholic and Proteſtant, 
the people of the north embraced the Profeſtant, aud 
thoſe of the ſouth adhered ſill to the Catholic. 3 

The reaſon is plain : the people of the north have, 
and will for ever have, a ſpirit of liberty and inde- 
pendence, which the people of the ſouth have- not; 
and therefore a religion which has no viſible head, is 
more agreeable to the independency of the climate, 
than that which has one. 

In the countries themſelves where the Proteſtant re · 
kgioo became eſtabliſhed, the revolutions were made 
purſuant to the ſeveral Plans of political government. 
Luther having great princes on his fide, would never 
have been able to make them reliſh an eccleſiaſtie au- 
thority that had no exterior pre-eminence ; while Cal- 
vin, having to do with people who lived under repub- 
lican governments, or with obſcure citizens and mo- 
 narchies, might very well avoid eſtabliſhing . er 
and pre · eminence. k 
Each of theſe two religions was believed to be the 
molt perfect; the Calviniſt judging his moſt conforma. 
ble to what Chriſt had aid, and the Lutheran to 
what the apoſtles had practiſed. e 


C HAP. VL 
| Another of Mr. Bayle's parade. 
M* Bayle, after having abuſed all religions, en- 
deavours to ſully Chriſtianity ; he boldly aſſerts, 
that true Chriſtians cannot form a government of any 
duration. Why not? Citizens of this fort being infi- 


nitely enlightened with reſpe@ to the various duties of 
. life, 
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life, and having the warmeſt zcal to fulfil them, muſt 
be perſectly ſenſible of the rights of natural defence, 
The more they believe themſelves indebted to religion, 
the more they would think due to their country. The 
principles of Chriſtianity deeply engraved on the heart, 
would be infinitely more powerful than the falſe ho- 
nour of monarchies, than the humane virtues of re- 
publics, or the ſervile fear of deſpotic ſtates. 

It is aſtoniſhing, that this great man ſhould not be 
able to diſtinguiſh between the orders for the eftabliſh- 
ment of "Chriſtianity, and Chriſtianity itſelf ; and that 
he ſhould be liable to be charged with not knowing the 
ſpirit of his own religion. When the legiſlator, in- 
ſtead of laws, bas given counſels, this is becauſe he 
knew, that if theſe counſels were ordained as laws, 
they would be contrary to the ſpirit of the laws them- 
ſelves. Fu Anand: + 

| CHAP. VIL 
Of the laws of perfection in religion. 
UMAN laws made to direct the will, onght to give 
precepts, and not counſels ; religion made to in- 
fluence the. heart, ought to give many counſels, and 
few precepts, -/ | | 

When, for inſtance, it gives rules not for what is 
good, but for what is better ; not to dire& to what is 
right, but to what is perfect; it is expedient, that theſe 
ſhould be counſels, and not laws: for perfection can 
have no relation to the univerſality of men or things. 


Beſides, if theſe were laws, there would be a neceſſity 
for an infinite number of others, to make people ob- 


T ſerve the firſt. Celibacy was adviſed by Chriſtianity : 
58 2 when they made it a law in reſpect to a certain order 

354 of men, it became neceſſary to make new ones * every 
ies of | * Dupin's eccleſiaſtical library of the ſixth century, vol. 7. 


life, vor. II. 3 day, 
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day, in order to oblige thoſe men to obſerve it. The 
legiſlator wearied himſelf, and he wearied ſociety, to 
make men exectte by precept, what thoſe who love 
perfection would have executed as counſel. 


CHAP, - VAIL - 7 


of the connrtios between the moral laws and thoſe of 
religion, 


P. A country ſo unfortunate as to have a nden 

that God has not revealed, it is always neceſſary 
for it to be agreeable to morality; becauſe even a falſe 
religion is the beſt ſecurity we can have of the probity 
af men. 

The principal points of religion of the inhabitants 
of Pegu are *, not to commit murder, not to. ſteal, to 
avoid uncleanneſs, not to give the leaſt uneaſineſs to 
their neighbour, but to do him, on the eontrary, all 
the good in their power. With theſe rules they think 
they ſhould be ſaved in any religion whatſoever. From 
hence it proceeds, that theſe people, though poor and 
proud, CO NE de le ub 2 the 
ras | 


CHAP.. IX. 
Of the Eſſenes. 


TH Eſſenes made a vow to obſerve juſtice to 
mankind;, to da no ill to any perſon, upon what - 
ſoever account; to keep faith with all the world; to 
hate injuſtice, to command with modeſty, always to 
ſide with truth, and.to fly from all unlawful gain. 


Collection of voyages that contributed to the eſtabliſhment of 
the Eaſt-India company, vol. iii. part 2. page 63. J 
+ Hiſtory of the Jews by Prideaux. | 
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* 


C HAP. X. 
Of the ſet of Stoics. 


11 ſeveral ſeds of philoſophy amongſt the ancients 
were a ſpecies of religion. Never were any prin- 
ciples more worthy of human nature, and more proper” 
to form the good man, than thoſe of the Stoics: and, 
if I could for a moment ceaſe to think that I am 4 
Chriſlian, I ſhould not be able to hinder myſelf from 
ranking the deſtruction of the ſe& of Zeno among the 
misfortunes that haye befallen the human rece. | 

It carried to excels only thoſe things in which there 
is true greatneſs, the contempt of pleaſure and of pain. 

It was this ſe& alone that made citizens; this alone 
that made great men; this alone great emperors. 

Laying aſide for a moment revealed truths, let us 
ſearch through all-nature, and we ſhall not find a no- 
bler object than the Antoninus's: even Julian himſelf, 
Julian, (a commendation thus wreſted from me wilt 
not renden me an. accomplice of his apoſtaſy), no, there 
has not been a prince r his reign more worthy to 
govern mankind. 

While the Stoics looked upon riches, human gran- 
deur, grief, diſquietudes, and pleaſure, as vanity, they 
were entirely employed in labouring for the happineſs. 
of mankind, and in exerciſing the duties of fociety. It 
ſeems as if they regarded that ſacred ſpirit, which they 
believed to dwell: within them; as a kind of favourable: 
providence, watchful over the human race. 

Bora for ſociety, they all believed that it was their 


_ deſtiny to labour for it; with ſo much the leſs fatigue 


as their rewards were all within themſelves. Happy by - 
their philoſophy alone, it ſeemed as if only the happi- 
nels of others could increaſe theirs. 


N 2 | CHAP.. 
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C HAP. XI. 
Of contemplation. 


EN being made to preſerve, to nouriſh; to'clothe 

themſelves, and do all the actions of ſociety, reli- 
gion ought not to give them too contemplative a life *. 
Ihe Mahometans became ſpeculative by habit; they 
pray five times a day,. and each time they are obliged 
to cait behind them every thing which has any concern 
with this world this forms them for ſpeculation Add 
to this that indifference for all things which is inſpired 
by the doctrine of unalterable fate. - 

If other cauies beſides theſe concur to Aae 
their aſſections; for inſtance, if the ſeverity of the go- 
vernment, if the Jaws concerning the. property of Arg 
give them a precarious ſpirit, all is loſt. 

The religion of the Gaurs formerly e Perſia 
a flouriſhing kingdom; it corrected the bad effects of 
deſpotie power, The ſame empire is now ONS by 
the ans; . | 


CHAP, Xl]. 
* penance. | 


Pre. ought to be joined with the idea of la- 

bour, not with that of idleneſs: with the idea of. 
good, not with that of ſupereminent; with the idea of 
frugality, not with that of rica. | 


This is the i inconvenience of the dodrine of Foe and Lackium. 
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of atlas: crimes. 


122 from eee 
quoted by Cicero“, that they had amongſt the Ro- 
mans I inexpiable crimes; and it is on this that Zozi- 
mus founds the narration ſo proper to blacken the mo- 
tives of Conſtantine's converſion, and Jnlian that bitter 
raillery on this converfion in his Czfars. N 
The Pagan religion, indeed; which prohibited only 
ſome of the grofſer crimes, and which ſtopped the hand, 
but meddled not with the heart, might have erimes 
that were inexpiable: but a religion; which bridles all 
the paſſions; whieh is not more jealons of actious than 
of thoughts and deſires 3: which holds us not by a few 
chains, but by an infinite number of! threads; which, 
leaving human juſtice aſide, eſtabliſhes another kind of 
juſtiee; whieh is ſo ordered, as to lead us continually 
from repentance to love, and from love to repentance ;. 


vhich puts between the judge and the criminal a great 


mediator, between the juſt and the mediator: à great 
jodge; a religion like this ought not to have inexpiable 
crimes. But, white it gives fear and hope to all, it 
makes us ſuſſiciently ſenſible, that, though there is no 
crime in its own nature inexpiable, yet a whole crimĩ- 
nal life may be ſo; that it is extremely dangerous to 
affront mercy by new crimes and new expjations ; that 
an uneaſineſs on account of ancient debts, from which 
we are never entirely free, . ought to make us afraid of 

contracting new ones, of filling up the meafure, and 


going even to that point where paternal oe ends. 


* Lib. 2. of laws. 
Scrum commiſſum, quad neque expiari poterit, iwpis cam- 
miſſum clt ; quod expiari poterit, public: ſacerdotes, expianto. 


N. 3. HA. 


* 
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CHAP. XIV. 
In what manner 1 has an | influence on civil lows. 


As both * od the gin laws —— to have 

a peculiar tendency to render men good citizens, 
it is evident that, when one of theſe deviates from this 
end, the tendency of the other ought to be ſtrengthen- 
ed. The lefs ſeverity there is in religion, the more . 
ought to be in the civil laws. 

Thus the reigning religion of Japan having * fas 
trines, and propoling neither future rewards nor pus 
niſhments, the laws, to ſupply theſe deſects, have been 
made with the ſpirit of ſeverity, and are executed with 
an extraordinary punctuality. bk 

When the doctrine of neceſſity is eſtabliſhed by reli- 

gion. the penalties of the laws ought to be more ſevere, 
and the magiſtrate more vigilant, to the end that men, 
who would. otherwiſe become abandoned, might be de- 
termined by theſe motives : but it is quite otherwiſe, 
where, religion has eſtabliſhed the doctrine of liberty. 

From the inactivity of ſoul ſprings the Mahometan 

doctrine of predeſtination, and from this doctrine of 
predeſtination ſprings the inactivity of ſoul. This, they 
ſay, is in the decrees of God; they muſt therefore in- 
dulge their repoſe. In a caſe like this the magiſtrate 
ought to awaken by the laws thoſe who are lulled aſleep 
by religion. | 

When religion condemns ines which the civil laws 
ought to, permit, there is danger leſt the civil laws, on 
the other hand, ſhould permit what religion ought to 
: condemn. Either of theſe is a conſtant proof of a want 


of true ideas of that harmony and proportion witch 
| ought to _ er both. 


Thus 
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Thus the Tartars * under Jengeiz: Khan, amongſt 

whom it was a fin, and even a capital crime, to put 
a knife in the fire, to lean [againſt a whip, to ſtrike a 
horſe with his-bridle, to break one bone with another; 
did not believe it to be any ſin to break their word, to 
ſeize upon another man's goods, to do an injury to 
a perſon, or to commit murder. In a word, laws 
whieh render that neceſſary which is only indifferent; 
have this inconveniency, that they make thoſe things 
indifferent which are abſolutely neceſſary. 

The people of Formoſa ſ believe that there is a kind 
of hell; but ir is to puniſh thoſe who at certain ſeaſons 
have not gone naked; who have dreſſed in calico, and 
not in ſilk; who have preſumed to look for oyſters; or 
who have undertaken any bufineſs without conſulting 
the ſong of birds: while drunkenneſs and debauchery 
are not regarded as crimes. They believe even that the 
debauches of their children are agreeable to their gods. 

When religion abſolves the mind by a thing merely 
accidental, it loſes its greateſt influence. on mankind. 
The people of India believe, that the waters of the Gan- 
ges have a ſanctifyiag virtue f. Thoſe who die on its 
banks are imagined to be exempted from the torments 
of the other life, and to be intitled to dwell.ia a region 
full of delights; and for this reaſon the aſhes of the 
dead are ſent from the moſt diſtant places to be thrown . 
into this river. Little then does it ſignify whether 

they have lived virtuouſly or not, ſo they be but thrown 
into the Ganges. 

The idea of a place of rewards Jos a neceſſary con- 

nection with the idea of the abodes of miſery; and, 


gee the relation written by John Duplin Carpin, ſent to Tar- 
tzry by Pope Innocent IV. in the year 1246. 9 

+ Collection of voyages that contributed to the eſtabliſhment of 
the Eaſt-India company, vol. v. page 192. 


I Edifying letters, collect. 15. 
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when they hope for the firſt without fearing the latter, 


the civil laws have no longer any influence. Men, who. 
believe that they are ſure of the rewards of the other- 
life, are above the power of the legiſlator ;- they look 


upon death with too much contempt: how ſhall the 


man be reſtrained by laws, who believes, that the great- 
eſt pain the magiſtrate can inflict will end in a. moment,. 


3 his Kea 


0 HAP. XV. 
How falſe religions are ſometimes corrected by the civil laus. 


IurLierry, ſuperſtition, or a reſpect ſor antiquity, 
have ſometimes eſtabliſhed myſteries or ceremonies 


ſhocking to modeſty :. of this the world has furniſhed: 
numerous examples. Ariſtotle ſays “, that in this caſe 
the law permits the fathers of families to repair to the 
temple to celebrate theſe myſteries for their wives and 
children. How admirable the civil law, which, in ſpite 


of religion, preſerves the manners untainted! 


Auguſtus+ excluded the youth of either ſex from aſ- 


Kiing at any nocturnal ceremony, unleſs accompanied 
by a more aged relation; and, when he revived the 
Tupercalia, he would not allow the young. men to run: 


CHAP XVI. _ 


1 l correct the inconveniencies f a: 


political nn 


O* the other hand, religion may ſupport a ſtate, . 


when the laws themſelves are incapable of doin git. 
Thus, when a kingdom is frequently agitated by ci- 
vil wars, religion may do much by obligiug one part 


af the ſtate to remain always quiet. Among the Greeks 


*- Polit, lib. vii. cap, 15. t PEE Auguſto, cap. 30. 
4% Fo the. 
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the Eleans, as prieſts of Apollo, enjoyed a perpetual 
peace. In Japan * the city of Meaco enjoys a conſtant 
peace, as being a holy city: religion ſupports this re- 
gulation, and that empire which ſeems to be alone up- 
on earth, and which neither has nor will have any de- 
pendence on foreigners, has always in its own boſom a 
trade which war cannot ruin. | 

In kingdoms where wars are not entered upon by a 
general conſent, and where the laws have not pointed 
out any means either of terminating or preventing 
them, religion eſtabliſhes times of peace or ceſſation of 
hoſtilities, that the people.may be able to ſow their corn, 
and perform thoſe otber libours which are abſolutely 
neceſſary for the ſubſiſtence of the ſtate. 

Every year all hoſtility ceaſes between the Arabian + 
tribes for four months; the leaſt diſturbance would then 
be an impiety. In former times, when every lord in 
France declared war or peace, religion granted a truce,” 
which was to take place at certain ſeaſons. 


CHAP. XVII 
The Jour ſje continued. 


Wuen a ſtate has many cauſes ſor . 15 

ought to produce many ways of reconcilining. 
The Arabs, a people addicted to robbery, are frequent - 
ly guilty of doing injury and injuſtice. Mahomet enact- 
ed this law t: If any one forgives|| the blood of his 
e brother, he may purſue the malefaRor for damages 
t and intereſt : but he who ſhall i injure. the wicked, af 
ter having received ſatisfaction, ſhall in the day of 
4 judgment ſuffer the molt grievous torments,”” p 


Collection of voyages made to eſtabliſh an India company, rol. 
iv. page 147, 

+ See Prideaux's life of Mahomet, page 64. 

1 Koran, book 1. chap. of the cow. 

{| On — the law of retaliation, 
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The Germans inherited the hatred and enmity of their 
near relations; but theſe were not eternal. Homicide 
was expiated by giving a certain number of cattle, and 
all the family received ſatisfaction; a thing extremely 
uſeful, ſays Tacitus *, becauſe enmities are molt danger- 
ous amongſt a free people. I believe indeed that their 
miniſters of religion, who were held by them in ſo 
much credit, were concerned in theſe reconcihations. 

_ Amongſt the inhabitants of Malacca , where no 
form of recoaciliation is eſtabliſhed, he who has com- 
mitted murder, certain of being aſſaſſinated by the re- 
lations or friends of the deceaſed, abandons himſelf to 
fury, and wounds or kills all he meets. 


CHAP. XVII. 
How the laws of r ellgion have the eſſect of civil laws. 


7 1 * E firſt Greeks were ſmall nations, frequently diſ- 
perſed, pirates at ſea, unjuſt at land, without go- 
vernment and without laws. The mighty actions of 
Hercules and Theſeus let us ſee the ſtate of that riſing 
people. What could religion do more than it did to 
inſpire them with horror againſt murder? It declared, 
that the man who had been murdered | was enraged: 
againſt the aſſaſſin; that he would poſſeſs his mind with 
terror and trouble, and oblige him to yield to him the 
places he had frequented when alive. They could not 
touch the criminal, nor converſe with him ||, without 
being defiled: the murderer was to be expelled the city, 
and an expiation made for the crime 9. 
De morib, Germanorum. 
+ Collection of voyages that contributed to the eſtabliſha ent of 


the Eaſt India company, vol. vii. p. 303. See alſo memoirs of the 


C. de Fourbin, and what he ſays of the people of Macaſſar. 
1 Plato, of laws, lib. 9g. || Tragedy of OEd'pus Coloneus. 


Plato, of laws, lib. 9. IF 
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CHAP. XIX. 


That it it not ſo much the truth er falſity of a Aline 
which renders it uſeful or pernicious to men in civil ge- 
vernment, as the uſe or abuſe which is made of it. 


1 and holy doctrines may be attended 

with the very worſt conſequences, when they are 
not connected with the principles of ſociety; and, on 
the contrary, doctrines the moſt falſe may be attended 
with excellent conſequences, when contrived ſo as to 
be connected with theſe principles. 

The religion of Confucius * difowns the i 
of the ſoul, and the ſect of Teno did not believe it. 
Theſe: two: ſets have drawn from their bad principles 
conſequences, not juſt indeed, but moſt admirable as 


to their influence on fociety. Thoſe of the religion of 


Tao and of Foe believe the immortality of the foul, but 
from this ſacred doctrine they draw the moſt wightfol 
conſequences. 

The doctrine of the immortality of the ſoul, falſely 
underſtood, has almoſt throughout the whole world, 
and in every age, engaged women, ſlaves, ſubjects, 
friends, to murder themſelves, that they might go and 
ſerve in the other world the object of their reipect or 


love in this. Thus it was in the nun thus it 


9 5 Oe philoſopher reaſons thus againſt the doctrine of Foe : 
« It is ſaid in a book of that fe, that the body is oor dwelliag- 
place, and the ſoul the immortal gueſt which lodges there: but, 
if the bodies of our relations are only a lodging, it is natural to 
regard them with the ſame contempt we ſhould feel for a ſtructue 
of earth and dirt. Is not this endeavouring to tear from the 

heart the virtue of love to one's own parents? This leads us even 
* to neglect the care of the body, and to refuſe it the compaſſion 
. and affection ſo neceſſiry for its preſervation : hence the diſciples 
“of Foe kill themſelves by thouſands.” Work of an ancient Chineſe 
Phil Work in the cillefion' of Du Halde, vol. iii. p. $2. 
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was amongſt the Danes *; thus it is at preſent in Ja- 
pan , in Macaſſarf, and many other places. 
Theſe cuſtoms do not ſo directly proceed from the 
doctrine of the immortality of the ſoul, as from that 
of the reſurrection of the body, from whence they have 
drawn this conſequence, that after death the ſame in- 
dividual will have the ſame wants, the ſame ſentiments, 
the ſame paſſions. In this point of view the doctrine of 
the immortality of the ſoul has a prodigious effect on 
mankind, - becauſe the idea of only a ſimple change of 
habitation is more within the reach of the human un- 
derſtanding, and more adapted to flatter the heart, 
than the-idea of a new modification. 
It is not enough for religion to eſtabliſh a doctrine; 
it muſt alſo direct its influence. This the Chriſtian reli- 
gion performs in the moſt admirable manner, particu- 
larly with regard to the doctrines of which we have 
been ſpeaking. It makes us hope for a ſtate which is 
the object of our belief, not for a ſtate which we have al- 
ready experienced or known: thus every article, even 
. 0 the body, leads us to n ideas. 


C H A'P. XX. 
The ſame fubjed continued. 


f ſacred books {| of the ancient Perſians ſay, © If 

«© you would be holy, inſtru& your children, be- 
&« cauſe all the good actions which they perform will be 
« imputed to you.” They adviſe them to marry be- 
times, becauſe children at the day of judgment will be 
as a bridge, over which thoſe who have none cannot 
paſs. Theſe doctrines were falſe, but extremely uſeful. 


— — 


* See Tho. Bartholin's Ant. of the Danes. 

+ An account of Japan, in the collection of voyages that contri- 
buted to eſtabliſh an Eaſt- Iudia company, . 

4 Fourbin's memoirs. ll Nr. Hyde. 
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520 Of the metempſychoſis. 


PS doctrine of the immortality of the ſoul is di- 
vided into three branches, that of pute immor- 
tality, that of a ſimple change of habitation, and that 
of a metempſychoſis : that is the ſyſtem of the Chri- 
ſtians, that of the Scythians, and that of the Indians. 
We have juſt been ſpeaking of the two firſt; and I 
thall ſay of the laft, that as it has been well or ill ex- 
plained, it has had good or bad effects. As it inſpires 
men with a certain horror againſt bloodſhed, very few 
murders are committed in the Indies, and, though 
they ſeldom puniſh with death, yet _y enjoy a per- 
fe& tranquillity. 

On the other hand, women bord themſelves at the 


death of their huſbands; it is only the innocent who 


ſuffer a violent death. 


That it is dangerous fir en to e an FI 
for things in themſelves indifferent. 


A Kinp of honour eſtabliſhed in the Indies by the 
prejudices of religion has made the ſeveral tribes 
conceive an averſion againſt each other. This honour 
is founded entirely on religion; theſe family diſtinctions 
form no civil diſtinRions ; there are Indians who would 
think themſelves diſhonoured by eating with their king, 
Thefe ſorts of diſtinctions are connected with a cer- 
tain averſion for other men, very different from choſe 
ſ:ntiments which ought to proceed from difference of 
rank, which amongſt us compretead | a love for infe- 
riors. 
The laws of religion ſhould never ;oſpire an aver- 
fion to any thing but vice, and above all they ſhould 
Vor. II. O ne ver 
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never eſtrange man [rom a love and tenderneſs for his 
own ſpecies. far £3 

The Mahometan and Indian religions have in their 
boſom an infinite number of people: the Indians hate 
the Mahometans, becauſe they eat cows: the Maho- 
metans deteſt the Indians, becauſe they eat hogs. 


' Of feſtivals. 


HEN religion appoints a ceſſation from labour, 
it ought to have a greater regard to the neceſ- 


ſities of mankind, than to the grandeur of the beiug 


it deſigns to honour. 

Athens * was ſubject to great inconveniencies from 
the exceſſive number of its feſtivals. Theſe powerful 
people, to whoſe deciſion all the cities of Greece came 
to ſubmit their quarrels, could not have time to de- 
ſpatch ſuch a multiplicity of affairs. 

When Conſtantine ordained that the people ſhonld 

reſt on the Sabbath, he made this decree for the ci- 
ties +, and not for the inhabitants of the open coun- 
try; he was ſenſible that labour in the cities was uſe- 
ſul, but in the fields neceſſary. 
For the fame reaſon, in a country ſupported by 
commerce, the number of feſtivals ought to be relative 
to this very commerce. Proteſtant and Catholic coun- 
tries are ſituated in ſuch a manner }, that there is more 
need of labour in the former than in the latter; the 
ſuppreſſion of feſtivals is therefore more ſuitable ro 
Proteſtant than to Catholic countries. 

Yampiere obſerves , that the Hrerfions of differen 


* Xenophon on the republic of Atdens.: | L 
I Leg. 3. code de feriis. This law was douhtleſ made only 


for the Pagans, 


t The Catholics ua more weir the ſouth, ad the Proteſtants 


towards the nortd. 7 Pane $ voyages, vol. 2. 


nations 
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nations vary greatly according to the climate. As hot 
climates produce a quantity of delicate fruits, the bar- 
barians eaſily find neceſſaries, and therefore ſpend 
much time in dive ſions. The Indians of colder coun- 
tries have not ſo much leiſure, being obliged to fith 
and hunt continually 3 hence they. have leſs muſic, 
dancing, and feſtivals. If a new religion ſhould be 
eſtabliſlied amongſt theſe people, it ought to have re- 


gard to this iu the inſtitution of feſtivals. 


C HAP. XXIV. 
of the local laws of religion. 


"HERE are many local laws in various religions ; 

and, when Montezuma with ſo much obſtinacy 
inſiſted that the religion of the Spaniards was good 
for their country aud his for Mexico, he did not aſſert 
an abſurdity, becauſe in ſact legiſlators could never 
help having a regard to what nature had Wa 
before them. 

The opinion of the metempſychoſis is adapted to 
the climate of the Indies. An exceſſive heat burns up 
all the country; they.can. breed but very ſew catile; 
they are always in danger of wanting them for til- 
Jage ;- their black cattle multiply but indifferently + ; 
and they are ſubject to many diſtempers: a law of re- 
ligion which preſerves them is thereſore molt ſuitable 


io the policy of the country. 


While the meadows are ſcorched up, rice and pulſe, 
by the aſſiſtance of water, are brought to perfection: 


'a law of religion, which permits only this Had of nau- 


riſhment, muſt therefore be extremely utelul to men 
in theſe climates, | * 
The ſleſh g of cattle in that country is inſipid, but 
* ger Bernict's travels, vob ii. p. 137. 
f ilitziog ett 215, Collect. xii. p. 95. 
$ Beroicr's travels, vol. li. b. 18). 
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the milk and butter which they receive from them 
ſerves for a part of their ſubſiſtence ; thereſore the law 
which prohibits the eating and killing 1 cows is in 
the Indies not unreaſonable. 
Athens contained a prodigious W of people, 
but its territory was barren: it, was therefore a reli- 
gious maxim with this people, that thoſe who offered 
oh ſome ſmall preſents to the gods * honoured * more 
tha thoſe who ſacrificed an oz. 11 


CHAP. XXV. 


The inconveniency of tranſplanting a religion from one 
country to anither, 


T follows from hence, that there are frequently 

many inconveniencies attending the tranſplanting a 
religion ſrom one country to another. 

«© The hog,” fays Mr. Boulainvilliers T, muſt be 
„very ſcarce in Arabia, where there are almoſt no 
„ woods, and hardly any thing fit for the nouriſhment 

of theſe animals: beſides, the ſaltneſs of the water 
« and food renders the people moſt ſuſceptible of cu- 
« taneous diſorders.” This local law could not be 
good in other countries , where the hog is almoſt an 
univerſal, and in ſome ſort a neceſſary nouriſhment. 

I ſhall here make a reflection. Sanctorius has ob- 
ſerved that pork tranſpires but little ||, and that this 
kind of meat greatly hinders the tranſpiration. of o- 
ther food; he has found that this diminution amounts 
to a third 6.7 Belides, it is known, that the want of 
tranſpiration forms or increaſes the diſorders of the 

fein. The ſeeding on pork ought therefore to be pro- 


—— —— — —— ” 
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Euripides in Athenæus, lib. 2. 
+ Life of Mahomet. t As in China. | 
} Medicina Statica, S iii. aphor, 2 3- $ -Ibid, 


. 
— Rs 
— ——— FIR — — 


— 


hibited 


—— — 


* 


DS — 
|| — - 
7 ——— 4 


M16 


- 
is 
- 
8 
f 
e 


Chap- 26. THE SPIRIT OF LAWS. 61 
hibited in climates where the people are ſubject to 
theſe diſorders, as in Paleſtine,, Arabia, Egypt, and 
Libya. 


— 


C HAP: XXVI. 
The ſame ſulject continued. 
__ John Chardin { ſays, that there is not a navi- 
gable river in Perſia except the Kur, . which is at 
the . of the empire. The ancient law of the 
Gaurs, which prohibited ſailing. on rivers, was not 
therefore - attended with auy inconvenience in this 
country, though it would have ruined the trade of 
another. 

Frequent bathings are extremely uſeful in hot cli- 
mates. On this account they are ordained in the Ma- 
hometan law and in the Indian religion. In the In- 
dies it is a moſt meritorious act to pray to ® God in 
the running ſtream: but how could theſe things be 
performed ir other elimates? N 

When a religion adapted to the A of one 
country: claſhes too much with the climate of another, 
it cannot be there eſtabliſhed, and, whenever it has 
been introduced, it has been afterwards diſcarded. It 
ſeems to all human appearance, as if the climate had 
preſcribed the bounds of the Chriſtian and Mahometan 
religions. 

It follows from hence, that it is almoſt always pro- 
per for à religion to have particular doctrines and a 
general wor ſnip. In laws concerning the practiee of 
religious worſhip, there ought to be but fe particu- 
lars: for inſtance; they ſhould command mortifieation 


in general, and not a certain kind of- mortification : 


Chriſtianity is-full-of good ſenſe : abſtinence is of divine. 
inſtitution ; but a particular kind of abſtinence is ordain- 


ed by human authority, and therefore may be changed. 


$ Travels into Perſia, vol, 2. e Bernier's travels, vol. 2. 
O 3 BOOK. 
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BOOK XXV. 


Of laws as relative to the 8 of re- 


ligion and Its external Pony. 


CHAP. l $40 

rait tous ſentiments: FF 

HE pious man and the atheiſt always tak of rel. 
gion; e e 3 loves, and'the 


(her of whatibe fears 


C HAP. II. 
07 the motives of attachment to di iferent religions. 


þ different religions of the world do not. give to 
thoſe who. proſeſs them equal motives of attach - 
ment; this depends greatly on the manner in which 
they agree with the turn oh anke and - 
of mankind. E 
We are extremely add to Fanny md; * <a 
no great inclination tor the religion of idolaters; we 
are not very fond of ſpiritual ideas, and yet are moſt 
attached to thoſe religions which teach us to adore a 


ſpiritual being, - This proceeds from the ſatisfaction 


we find in ourſelves at having been ſo intelligent as to 
chuſe a religion, whick: raifes the Deity from that baſe · 
neſs in which he had been placed by others. We look 


vpon idolatry as the religion of an ignorant people, 
and the religion which has a ſpiritual being for its ob- 


ject as that of the moſt enlightened nations. 
When, with a doctrine chat gives us thel idea of a 
ſpiritual ſupreme being, we can ſtill join thoſe of a 
ſenſible nature, and admit them into our worthip, we 


aontract a greater attachment to religion, becauſe 


thoſe motives which we have juſt mentioned are added 


to our natural inclination for the objects of ſenſe. 
h 1 Sl Thus 


why 


1s 


"S "3," - 


PPP 


e 
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Thus the Catholies, who have more of this kind of 
worttlip;than- tlie Proteſtants, are more atk to 
their , religion than the Proteſtants are to theirs. 

When the f people of Epheſus were informed that 
the fathers of the council had declared they might call 
the virgin Mary the mother of God, they were tranſ- 
ported with joy, they kiſſed the hands of the biſhops, 
they embraced their knees, and the whole city refound- 
ed with acclamations. oe 

When an intellectual eigen ſuperadds the idea of 
a choice made by the Deity; and u preference of thoſe 
who proſeſs it to thoſe who do not, this greatly at- 
raches us to rebgion. The Mahometans would not be 
ſuch good Muffulmans, if on the one hand there were 
not idolatrows tations who mike chem imagine them - 
ſelves the champidns-of the unity of God, and on the 
other hand Chriſtians to make them believe that n 
are the objects of his preference. 

A religion burdened with many f ceremonies at · 
taches us to it more egi than chat which has a 
fewer number. | 

We have an extreme propenſity t to things i in \ which 
we are continually employed: witneſs the obſtinate 
prejudices of the | Mahometans and the Jews, and 
the.readineſs with which barbarous and ſavage nations 
change their religion, who, as they are employed en- 
tirely in hunting or war, have but few religious Ceres 
monies. : ba. 0 

They are more * for i its ; propagation... It's 

+ St. Cyril's letter. | 

' } This does not eontradict what I have faitt ier the laſt᷑ chapter of 

the preceding book: 1 here ſpeak of the motives of attachment to 
religion, and there of the meuns of rendering it more general. 
I This has been remarked over all the world. See as to the 
Turks, the miſſions of the Levant; the collection of voyages that 
contributed to the cſiabliſhkment of an Eaſl- Igdia company, vol. 
iii. p. 201, on the Moors of Batavia; and Father Labat on the 
Malomet an negroes, Cc. 


Men 
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Men are extremely inclined to the paſſions of hope 
and ſear; a religion, therefore, that had neicher a 
heaven not a hell, could hardly pleaſe them., This is 
proved by the eaſe. with which foreign religions have 
been eſtabliſhed in Japan, and the _ and 3 
with which they were received *. 

In order to raiſe an attachment to celiglans, it is ne- 
ceſſary that it ſhould inculcate pure morals. Men who 
are, knaves by retail, are extremely, honeſt in the groſs ; 
they love | morality, , And were I not treating of fo 
grave a ſubjeQ, I ſhould fay, that. this appears remark- 
ably evident in our theatres; we are ſure of pleaſing 
the people by ſentiments avowed by. morality ;. we are 
ſure of ſhocking them by thoſe it diſapproves, ., ; 

When external worſhip. is attended with great mag- 


nificence, it flatters our minds, and ſtrongly attaches 


us to religion. The riches of temples, and thoſe of the 
clergy, greatly affect us. Thus even the miſery of the 
people is a motive that renders them fond of a religion, 
which has ſerved as a pretext to thoſe who were. the 
* of their miſery. ; 
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. , Gf temples. 1 

| P ferent nee! civilized nations dwell in houſes; from: 
hence naturally aroſe the idea of building a houſe 

for God, in which they might adore and ſeek him 

amidſt all their hopes and fears. 

In fact, nothing is more comfortable to mankind, 
than a place in which they may find the Deity. pecu- 
liarly preſent, and where they may aſſemble together 
to confeſs their weakneſs and tell their griefs. | 


- 


But this natural idea never occurred co any but 


* The Chriſtian and Indian religions; theſe have a bell and a 
paradiſe, which the religion of Whey = not. 
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fach as cultivated the land: thoſe who had no houſes 
for themſelves, were never known to build temples. 

This was the cauſe that made Jenghiz Khan diſco- 
ver ſuch a prodigious contempt for moſques . This 
prince f examined the Mahometans; he approved ot 
all their doctrines, except that of the neceſſity of going 
to Mecca : he could not comprehend why God might 
not every where be adored. As the Tartars did not 
dwell in houſes, -they could have no idea of temples. 
Thoſe people who have no temples, have but a 
ſmall attachment to their on religion. This is the 
reaſon why the Tartars have in all times given ſo 

a toleration 1; why the barbarous nations who 
conquered the Roman empire, did not heſitate a mo- 
ment to embrace Chriſtianity; why the ſavages of 
America have ſo little fondneſs for their own religion; 
hy, ſince our miſſionaries have built churches in Pa- 
raguay, the natives of that country are become ſo zeal- 
ous for ours. 

As the Deity is thorefoge of the unhappy, and none 
are more unhappy than criminals, men have been natu · 
rally led to think temples an afylam for thoſe wretch- 
es. This idea appeared ſtill more natural tothe Greeks; 
where murderers, chaſed from their city and the pre · 
ſence of men, ſeemed to have no houſes but: the tem- 
ples, nor other protectors but the gods. 

At firſt theſe were only deſigned for involuntary 
homicides; but when the people made them a ſanctu- 
ary for great IR ne into a grok _m_ 

GOO: 

. N 8 ae of We, he wi 1 Koran, and 

threw it under bis horſe's feet. Hiſt. of te en p. 173. 


+ Ibid. p. 342. 
2 This diſpoſition of mind has been — to the Japa- 


veſe, who, as is ll ly proved, derive their original from the Tar- 
tars. 


diction. 
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diction. - If they had offended men, they had much 
greater reaſon to believe they had offended the gods. 
The aſylums multiplied in Greece. The «temples, 
fays Tacitus“, were filled with inſolvent debtors, and 
wicked ſlaves; the magiſtrate found it difficult to ex - 
erciſe his office; the people protected the crimes of men 
as the ceremonies of the gods; at length the ſenate 
was obliged to retrench a great number of them. 
The laws of Moſes were perfectly wile. The man 
who involuntarily killed another, was innocent; but 
he was obliged to be taken away. from beſore the eyes 
of the relations of the deceaſed: Moſes therefore ap- 
pointed an aſylum + for ſuch unfortunate people. Great 
cricoinals deſerved not a place of ſafety,” and they had 
none ; the Jews had only a portable tabernacle, 
which continually changed its place: this excluded 
the idea of a ſanctuary. It is true that they had after - 
wards a. tetople; but the criminals who would reſort 
thither from all parts might diſturb the divine ſervice. 
If perions who had committed, manſlaughter had: been 
driven out of, the country, as was euſtomary among 
the Greeks, they had reaſon ta fear that they would 
worſhip ſtrange gods. All theſe conſiderations. made 
them eſtabliſh cities of reſuge, here they * day 


till che death of the high-prieſ 3-2/1 r „ 
eee e AD NIP 
Of the miniſters of religion. 


JAE firſt, men, ſays Porphyry,: ſacrificed only ye- 
getables. In a worſhip ſo ſimple, every one might 

be prieſt in his own familyyyyy nt 
The natural deſire of pleaſing the Deity mukiplied 
ceremonies, From hence it followed, that men ein- 
ployed in agriculture became incapable of obſerving 
them all, and ot filling up the number. 8 


„ Asal. lb, 2. + NMamb xxxv. { Ibid. 


Particular 
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Particular places were conſecrated to the gods; it 
then became neceffary that they ſhould have miniſters 
to take care of them; in the ſame manner as every 
citizen took care of his houſe and domeltic affairs. 
Hence, the people who have no prieſts are commonly 
barbarians : ſuch were formerly the Pedalizus A dove 
ſuch are ſtill the Wolguſky f. 

Men conſecrated to the Deity ought to * dinioiteed; 
eſpecially amongſt people who have formed aa idea of 
a perſonal purity neceſfary to approach the places moſt 
agreeable to the gods, and for the performance of pars 


ticular ceremonies. 


The worſhip of the gods requiring a continual ap- 
plication, . moſt nations were led to conſider the clergy 
as a ſeparate body. Thus, «amongſt the Egyptians, 
the Jews, and the Perſians t, they conſecrated to the 
Deity certain families, who performed and perpetuated 
the ſervice. There have ever been religions which 
have not only eſtranged ecclefiaſtics from buſineſs, but 
have alſo taken away the embarraſſments of a family; 
and this is the prudtice _ Nea 3 branch * f 
1 0 1841 

J ſhall not here treat of the eee, of the ur 
of celibacy : it is evident that it may become hurtful, . 
in proportion as the body of the clergy may be too 
numerous; and, in conſequence of chis, that of the 


laity too ſmall. 


By the nature of the human underſtanding, we love 
in religion every thing which carries the idea of diffi- 


culty; as in point of morality we have à ſpeculative 


fondneſs for every thing which bears the character of 


ſeverity. Celibacy has been moſt eren to thole 


. Liſlus Giraldas, p. 726. 
+ A people of Siberia. See the »ccount given 1 M. Everard 
Vibrant Lies, in the collection of travels to the North, vol. 8. 
=» See Mr. 3 1 n | 
Gi o33GT: nations 
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nations to whom it ſeemed leaſt adapted, and with 
whom it might be attended with the moſt fatal conſe- 
quences. In the ſouthern countries of Europe, where 
by the nature of the climate the law of celibacy i is 
more difficult to obſerve, it has been retained ; in thoſe 
of the North, where the paſſions are leſs lively, it has 
been baniſhed. Further, in countries where there are 
but few inhabitants, it has been admitted; in” thoſe 
that are valtly populous, it has been rejected. It is 
obvious, that theſe reflections relate only to the too 


| great extenſion of celibacy, and not to celibacy itſelf. 


C HAP. V. 


of the bounds which the laaus ought to preſerite to a 
riches of the olergy. 32551 


AS particular eo nunc ae 
cannot be à perpetual inheritance. The clergy 
is a family which cannot be extinct; wealth is there - 


fore fixed to it for ever, and cannot go out of it. 


Particular families may increaſe; it is neceſſary then 
that their wealth ſhould alſo increaſe. The clergy is 
a family wich n 00: rad uae wealth 
ought then to be limited. 


We have retained the regulations of the Levitical 


laws as to the poſſeſſions of the clergy, except thoſe 
relating to the bounds of theſe poſſeſſions: indeed, 
amongſt us, we muſt ever be ignorant of the bounds 
beyond which any religiaus n can no * 


be permitted to acquire. 


rr 
unreaſonable, that he who ſhould ſpeak in their defence 

would be regarded as an idiot. 

The civil laws find ſometimes many difficulties i in al- 
tering eſtabliſued abuſes ; becauſe. they are connected 


with Wings worthy of reſpect: in this caſe, an indirect 


2 | n 
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proceeding would be a greater proof of the wiſdom of 
the legiſlator, than another which truck directly at 
the thing itſelf, Inſtead of prohibiting the acquiſitions 
of the clergy, we ſhould ſeek to give them a diſtaſte 
for them ; to leave them the right, and to take away 
the fact. 

In ſome countries of Europe, a reſpect for the pri- 
vileges of the nobility has eſtabliſhed in their favour a 
right of indemnity over immoveable goods acquired in 
mortmain. The intereſt of the prince has, in the 
ſame caſe, made him exact a right of amortization. 
In Caſtile, where there is no ſuch right, the clergy 
have ſeized upon every thing. In Arragon, where 
there is ſome right of amortization, they have obtained- 
leſs :- in France, where this right and that of indemni- 
ty are eſtabliſhed, they have acquired leſs ſtill; and it 
may be ſaid, that the proſperity of. this kingdom is ia 
a great meaſure owing to the exerciſe of theſe two 
rights. If poſſible then, increaſe theſe rights, and 
put a ſtop to the mortmain. | 

Render the ancient and neceſſary patrimony of the 
clergy ſacred and inviolable ; let it be fixed and eter- 
nal, like that body itſelf ; but let new inheritances be 
out of their power. 

Permit them to break the * when the rule i is — 
come an abuſe ; ſuffer the abuſe, when it enters into 
the rule. | 

They till remember at Rome a certain memorial, 
ſent thither on ſome diſputes with the clergy, in which 
was this maxim: The clergy ought to contribute to 
« the;expences of the ſtate, let the Old Teſtament ſay 
* what it will,” They concluded from this paſſage, 
that the author of this memorial was better verſed in 
the language of the tax-gatherers, than in that of re- 
ligion, 


-— 
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CHAP. VL 
Of monaſteries. 


IEE leaſt degree of common ſenſe will let us ſee, 

that bodies deſigned for a perpetual continuance 
ſhould not be allowed to ſell their funds for life, nor to 
borrow for life; unleſs we want them to be heirs to all 
thoſe who have no relations, and to thoſe who do not 
chuſe to have any. Theſe men play againſt the peo- 
ple, but they hold the bank themſelves. 


CHAP, VII, 
Of the luxury of ſuperſtition. - 


40 1 are guilty of impiety towards the gods, 
ſays Plato“, * who deny their exiſtence; or 
« who, while they believe it, maintain that they do 
t not interfere with what is done here below; or, in 
* fine, who think that they can eaſily appeaſe them by 
„ ſacrifices: three opinions equally pernicious.” Plato 
has here ſaid all that the cleareſt light of nature has 
ever been able to ſay in point of religion. 

The magnificence of external worſhip has a principal 
connection with the conſtitution of the ſtate. In good 
republics, they have curbed not only the luxury of 
vanity, but even that of ſuperſtition. They have in- 
troduced frugal laws into religion. Of this number 
are many of the laws of Solon, many of thoſe of 
Plato on funerals, adopted by Cicero; and, in fine, 
ſome of the laws of Numa on facrifices +. 

Birds, ſays Cicero, and paintings begun and finiſhed 
in a day, are gifts the moſt divine. We-offer common 
things, ſays a Spartan, that we may 88 have it in 
our power to honour the gods. 


On laws, lib. 10. 
+ Rogum vino ne reſpergito. Law of the twelve tadles, - 
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The deſire of man to pay his worſhip to the Deity, 
is very different ſrom the magnificence of this worthip. 
Let us not offer our treaſures to him, if we are not 
proud of (hewing-that we eſteem-what he would have 


XV, 


ſee, 

ance us deſpiſe. 

© to 10 In mult the gods think of the gifts of the im- 
> all « pious,” ſaid the admirable Plato, « when a good 


% man would bluſh to receive preſents from a villain.” 
Religion ought not, under the pretence of gifts, to 

draw from the people what the neceſſities of ſtate have 

left them; but, as Plato ſays “, The chaſte and the 

“ pious * to offer gifts which reſemble 2 

« ſelves.“ 

Nor is it proper for religion to encourage a 


Is,” funerals. What is there more natural, than to take 
or away the difference of fortune in a circumſtance, and 
do in the very moment, which equals all fortunes ? 

p In 7 


SH 

Of the pontißcate. 

HEN religion has many miniſters, it ie natural 

for them to have a chief, and for a ſovereign 
Conti to be eſtabliſhed. In monarchies, where the 
ſeveral orders of the ſtate cannot be kept too diſtiact, 
of and where all the powers onght not to be lodged in the 
in ſame perſon; it is proper that the pontificate be diſtinct 


der from the empire. The ſame neceſũty is not to be met 
of with in a deſpotic government, the nature of which is 
ne, to unite all the different powers in the fame perſon. 

| But in this caſe it may happen, that the prince may 
ed regard religion as he does the laws themſelves, as de- 
n pendent on his own will. To prevent this inconve- 
in nience, there ought to be menuments of religion, fer 


inſtanuee, ſacred books, which fix and eſtabliſh it. The 
king of Perſia is the chief of the religion; but this reli - 


On laws, lib. 2. 
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gion is regulated by the Koran. The emperor of 
China is the ſovereign pontiff : but there are books in 
the hands of every body, to which he himſelf muſt 
conform. In vain a certain emperor attempted to a- 
bolith them; they triumphed over tyranny. 


C HAP. IX. 
Of toleration in point of religion. 


W E are here politicians, and not divines: but the 

divines themſelves muſt allow, that there is a 
great difference between tolerating and approving a 
religion. 

When the legiſlator ns believed it a duty to permit 
the exerciſe of many religions, it is neceſſary that he 
{hould enforce alſo a toleration amongſt theſe religions 
themſelves, It is a principle, that every religion 
which is perſecuted, becomes itſelf perſecuting: for as 
ſoon as by ſome accidental turn it ariſes from perſecu- 
tion, it attacks the religion which perſecuted it ; not 
as a religion, but as a tyranny. 
lt is neceſſary then that the laws require from the ſe- 
- veral religions, not only that they ſhall not embroil the 
ſtate, but that they ſhall not raiſe diſturbances amongſt 


themſelves. A citizen does not fulfil the. laws, by not. 


diſturbing the government; it is requiſite ' that he 
{hould not trouble any citizen whomſoever. 


CHAP. KX. 
The ſame ſubjed continued. 


S there are ſcarce any but perſecuting religions 
that have an extraordinary zeal for being elta- 
blithed in other places, becaule a religion that can 
tolerate others ſeldom thinks of its own propagation ; 


ir muſt therefore be a very good civil law, when the 
ſtate 
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Nate is already ſatisfied with the eſtabliſhed religion, 
not to ſuffer the eſtabliſhment of another. 

This is then a fundamental principle of the political 
laws in regard to religion, That, when the ſtate is at 
liberty to receive or to reject a new religion, it ought to 
be rejected; when it is received, it ought to be tolerated. - 


C HAP. XL. 
Of changing a religion. 


A Prince, who undertakes to deſtroy or to change the 
. eſtabliſhed religion of his kingdom, mult greatly 
expoſe himſelf. If his government is deſpotie, he runs a 
much greater riſk of ſeeing a revolution ariſe from ſuch 
a proceeding than from any tyranny whatſoever, and 
a revolution is not an uncommon thing in ſuch ſtates. 
The reaſon of this is, becauſe a ſtate cannot change its 
religion, manners, and cuſtoms in an inſtant, and with 
the ſame rapidity as the prince publiſhes the ordinance 
which eſtabliſhes a new religion. 

Beſides, the ancient religion is connected with the 
conſtitution of the kingdom, and the new one is not 
the former agrees with the climate, and very often the 
new one is oppoſite to it. Moreover, the citizens, diſ- 

uſted with their laws, look upon the government al- 
ready eſtabliſhed with contempt; they conceive a jea- 
louſy againſt the two religions, inſtead of a firm belief 
in one; and, in a word, thoſe innovations give the ſtate, 
at leaſt for ſome time, both bad citizens and bad believers. 


C HRA. xII. | 
penal laws. 


P laws ought to be eroded in reſpect to re- 
ligion: they imprint ſear, it is true; but as re- 


ligion bas alſo penal laws which inſpire fear, the one is 
P 3 _ effaced 
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effaced by the other; and between theſe two different 
kinds of fear the mind becomes hardened. 

The threatenings of religion are ſo terrible, and its 
promiſes ſo great, that when they actuate the mind, 

tever efforts the magiſtrate may uſe to oblige us to 
renounce it, he ſeems to leave us nothing when he de- 
prives us of the exerciſe of our religion, and to bereave 
us of nothing, when we are freely allowed to profeſs it. 

It is not, therefare, by filling the ſoul with the idea 
of this great object, by haſtening her approach to that 
critical moment in which it ought to be of the higheſt 
importance, that ſhe can be moſt effectually detached 
from any particular religion: a more certain way is to 
tempt her by favours, by the conveniencies of life, by 
the hopes of fortune; not by that which warns her of 
danger, but by that which makes her forget it; not by 
that which ſhocks her, but by that which throws her 
into indifference, at the time when other paſſions actu- 
ate the mind, and thoſe which the religion inſpires are 
huſhed into filence: a general rnie in changing a reli- 
gion, the invitations ſhould be much ſtronger than the 
penalties. 

The temper of the human inind has appeared even 
in the nature of the puniſhments they have employed. 
If we take a ſurvey of the perſecutions in Japan“, we 
ſhall find that they were more ſhocked at cruel tor- 
ments than at long ſufferings, which rather weary than 
affright, which are the more difficult to ſurmount from 
their appearing leſs difficult. 

In a word, hiſtory ſufficiently informs us, that penal 
laws have never had any other effect but to deſtroy. 


* In-the collection of voyages that contributed to the eſtabliſh» 
ment of an Eaſt Iadia compaby, vol. 5. - 
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CHAP. XIII. 


A miſt humble remonſirance lo the inquiſitors of Spain and 
Portugal. 


A Jeweſs of eighteen years of age, who was burnt 
>. at Liſbon at the laſt Auto- da: ſe, gave occaſion to 
the following lictle piece, the moſt idle, I believe, that 
ever was wrote. When we attempt to prove things * 
evident, we are ſure never to convince. 

The author declares, that, though a Jew, he my 
a reſpe& for the Chriſtian religion, aud that he ſhould 
be glad to take away from the princes, who are not 
Chriſtians, . a plauſible pretence for perſecuting this re- 
ligion. 

« You complain,” fas he to the inquiſitors, that 
© the emperor of Japan cauſed all the Chriſtians in his 
« dominions to be burnt by a flow fire. But he will 
« anſwer, We treat you, who do nct believe like us, as 
« you yourſelves treat thoſe who do not believe like 
© you: you can only complain of your weakneſs, which 
« has hindered you from exterminating us, and which 
© has enabled us to exterminate you, 

« But it mult be confeſſed, that you are much more 
« cruel than this.emperor. You put us to death, who 
believe only what you believe, becauſe. we do not- 
« believe all that you believe. We tollow a religion 


which you yourſelves know to have been formerly 


« dear to God. We think that God loves it ſtill, and 
« you think that he loves it no more: and, becauſe 
you judge thus, you make thoſe ſuffer by ſword and 


& fire, who hold an error ſo pardonable, as to believe 
4 that God * ſtill loves what he once loved. | 


The ſource of the blindneſs of the Jews is, their not perceiving 
that the economy of the goſpel is in the order of the deſigns of God; 
aud that it is in this light a conſequence of his immutability itſelf. 


« If 
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cc, 


66 


« If you are cruel to us, you are much more ſo to 
our children; you cauſe them to be burnt, becauſe 
they follow the inſpirations given them. by. thoſe 
whom the law of nature, and the laws of all nations, 
teach them to regard as God's, 

« You deprive yourſelves of the advantage you have 


over the Mahometans, with reſpect to the manner 
cc” 


in which their religion was eſtabliſhed. When they 
boaſt of the number of their believers, you tell them 
that they have obtained them by violence, and that 
they have extended their religion by the ſword : 
why then do you eſtabliſh yours by fire ? 

«© When you would bring us over to you, we object 
a ſource from which you glory to deſcend. . You re- 
ply to us, that, though your religion is new, it is 
divine; and you prove it from its growing amidſt 
the perſecution of Pagans, and when watered by the 
blood of your martyrs: but at preſent you play the 
part of the Diocleſians, and make us take yours. 

«© We conjure you, not by the mighty God whom 
beth you and we ſerve, but by that Chriſt, who, you 
tell us, took upon bim a human form to propoſe 
himſelf for an example for you to follow; we con- 


« jure you to behave to us, as he himſelf would behave, 


cc 
cc 


cs 
T 


N «c 
> 


cc 


was he upon earth. You would have us be Chriſtians, 
and you will not be ſo yourſelves, 

% Bat, if you will not be Chriſtians, be at leaſt men: 
treat us as you would, if, having only the weak light 
of juſtice which nature beſtows, you had not a reli- 
gion to conduct, and a revelation to enlighten you. 
„lf Heaven has had fo great a love for you, as to 
make you ſee the truth, you have received a great 
favour: but is it for children, who have received 
the inheritance of their father, to hate thoſe who 


have not? 4 
« Tf 
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f you have this truth, hide it not from us by the 
« manner in which you propoſe it. The chracteriſtic 
« of truth is its triumph over hearts and minds, and 
« not that impotency which you confeſs, when you 
« would force us to receive it by tortures. 

« If you were wile, you would not put us to death 
« for no other reaſon but becauſe we are unwilling to 
« deceive you. If your Chrilt is the Son of God, 'we 
« hope he will reward us for being ſo unwilling to pro- 
« fane his myſteries; and we believe that the God, 
« whom both you and we ſerve, will not puniſh us for 
« having ſuffered death for a religion which he tor- 
4 merly gave us, only becauſe we believe that he (till 
« continues to give it. 

« You live in an age in which the light of nature 
&« ſhines more bright than it has ever done; in which 
« philoſophy has enlightened human underſtandings ; 
“ in which the morality of your goſpel has been more 
« known; in which the reſpective rights of mankind 
« with regard to each other, and the empire which 
© one conſcience has over another, are belt under- 
6 ſtood. If you do not therefore ſhake off your ancient 
« prejudices, which, whilſt unregarded, mingle with 
your paſſions, it muſt be confeſſed, that you are in- 
« corrigible, incapable of any degree of light or in- 
« ſtruction; and a nation muſt be very unhappy that 
„ gives authority to ſuch men. 

% Would you have us frankly tell you our ane 


Vo conſider us rather as your enemies than as the 


« enemies of your religion: for, if you loved your re- 
&© ligion, you would not ſuffer it to be corrupted by 
“ ſuch grols | Ignorance. _ | 
elt is neceſſary that we ſhould advertiſe you of one 
„ thing, that is, if any one in times to come {hall dare 
«to aſſert, that in the age in which we live the people 
of Europe were civilized, you will be cited to prove, 

« that 
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«© that they were barbarians; and the idea. they will 
« have of you will be ſuch as will diſhonour your age, 
« and ſpread hatred over all your contemporaries.” 


* 


C HA BR” XIV. 
Ny the Chriſtian religion is ſo odious in Japan. : 


WE have already mentioned“ the perverſe. temper 
of the people of Japan. The magiſtrates conſi - 
dered the firmneſs which Chriſtianity inſpires, When 
they attempted to make the people renounce their faith, 
as in irſelf moſt dangerous: they fancied that it inerea · 
ſed their obſlinacy. The law of Japan puniſhes ſeverely 
the leaſt diſobedience. They ordered them to renounce 
the Chriſtian religion: they did not renounce it; this 
was diſobedience: they puniſhed this crime; and the 
continuance in W N ſeemed to deſerve another 
puniſhment. 
Puniſhments among the Japaniels are conſidered as 
the revenge of an inſult done to the prince. The ſongs 
of triumph ſung by our martyrs appeared as an outrage 
againſt him; the title of martyr provoked the magi- 
ſtrates j in their opinion it ſigniſied rebel: they did all 
in their power to prevent their obtaining it. It was 
then that their miuds were exaſperated, and a horrid 
ſtruggle was ſeen between the tribunals that condemned 
and the accuſed who ſuffered, . the civil laws 
e religion. . 


C HAP. XV. 
Of the propagatien of religiin. 
LL the people of the Eaſt, except the Mahometans, 


believe all religions in themſelves indifferent. 
They fear the eſtabliſhment of per religion no 


Book vi. chap. 14. a : 
Otherwile 


Chap. i5- THE SPIRIT OF LAWS. 179 


otherwiſe than as a change in government. Amongſt 
Japaneſe, where there are many ſects, and where the 
fate has had for ſo long a time an eccleſialtic ſuperior, 
they never diſpute “ on religion. It is the ſame with 
the people of Siam . The Calmucs | do more; they 
make it a point of conſcience to tolerate every ſpecies of 

x region : at Calicut ¶ it is a maxim of the ſtate, that 
— every religion is good. 


ofi- But it does not follow from hence, that a religion 
nen brought from a far diſtant country, and quite different 
ith, in climate, laws, manners, and cuſtoms, will have all 
ea the ſucceſs to which its holineſs might entitle it. This 
ely is more particularly true in great deſpotic empires: 
—_ here ſtrangers are tolerated at firſt, becauſe there is no 
his attention given to what does not ſeem to ſtrike at the 
he authority of the prince. As they are extremely /igno- 


er rant, an European may render himſelf agreeable by the 
: knowledge he communicates; this is very well in the 
beginning: but as foon as he has any ſucceſs, when 
diiputes ariſe, and when men who have ſome intereſt 
become informed of it, as their empire by ts very na. 
ture, above all things, requires tranquillity, and as the 
leaſt diſturbance may overturn it, they proſcribe the 
new religion and thoſe who preach it; diſputes between 
the preachers breaking out, they begin to entertain a 
diſtaſte for a religion, on which even — propoſe 
it are not agreed. | : 


* Sce Kempfer. + Fourbin's memoirs, 


4 Hiſt. of the Tartars, part 0 
{ Pirard's travels. 


BOOK" 


113M 


ſhould govern mankind, 


1%0 THE SPIRIT OF LAWS. Bock XXVI 


0-0" XXVI. 


Of Jaws as relative to the order of things on 


Which they determine, 


* I +. Bi Paik 
Idea of this book, 


EN are governed by ſeveral kinds of laws; by 

the law of nature; by the divine law, which is 
that of religion; by eccleſiaſtical, otherwiſe called 
eanon - law, which is that of religious polity ; by the law 
of nations, which may be conſidered as the civil law 
of the univerſe, in which ſenſe every nation is a citi- 
zen; by the general political law, whoſe object is that 
human wiſdom which has been the foundation of all 


ſocieties ; by the particular political law, which relates 


to each ſociety ; by the law of conqueſt, founded on 
this, that one nation has been willing and able, or 
has had a right to offer violence to another; by the 
civil law of every ſociety, by which a citizen may de- 
fend his poſſeſſions and his life againſt the attacks of 
any other citizen ; in fine, by domeſtic law, which 
proceeds from a ſociety's being divided into ſeveral 
families, all which have need of a particular govern- 
ment. 

There are therefore different orders of Wo and 
the ſublimity of human reaſon conſiſts in perfectly 
knowing to which of theſe orders the things that are 
to be determined ought to have a principal relation, 
and not to throw into confuſion theſe principles which 


„ CHAP, 
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CHAP. II. 


Of laws divine and human, 


a 


WE onght not to decide by divine laws what ſhould 
be decided by human laws, nor determine by 
- human what ſhould be determined by divine laws. 

Thefe two ſorts of laws differ in their original, in 
their object, and in their nature. 

It is univerſally acknowledged, that human laws 
are in their own nature different from thoſe of reli- 

ion : this is an important principle ; but this princi- 
ple is itſelf ſubject to orhers, which muſt be inquired 
after, 

1. It is in the nature of human laws to be ſubject | 
to all the accidents which can happen, and to vary in 
proportion as the will of man changes: on the con- 
trary, by the nature of the laws of religion, they are 
| never to vary. Human laws appoint for ſome good; 
| thoſe of religion for the beſt : good may have another 
object, becauſe there are many kinds of good; but 
the beſt is but one; it cannot therefore change. We 
may change laws, becauſe they are reputed no more 
than good ; but the inſtitutions of religion are always 
ſuppoſed to be the belt, 

2. There are kingdoms, in which the laws are of 

no value, as they depend only on the capricious and 
fickle humour of the ſovereign, If in theſe kingdoms 
the laws of religion were of the ſame nature as the 
human laws, the laws of religion too would be of no 
value. It is, however, neceſſary to the ſociety, that it 
ſhould have ſomething fixed; and it is religion that 
has this ſtability. 

3- The influence of religion proceeds from its being 
believed ; that of human laws from their-being feared. 
Antiquity ſuits with religion, becauſe we have fre- 


Vor. II. | . quently 


LS, EE. , ati. at _ dio. 


1 


192 THE /SPIRIT or LAWS. Book XXVI. 


quently a firmer belicf of things in proportion to their 
diſtance ; for we have no ideas annexed to them drawn 
from thoſe times, which can contradict them. Human 
laws, on the contrary, receive advantage from their 
novelty, which implies the actual and ale at · 
tention of the legiſlator to put them in execution. 


RELIES 22 


14.4 i 


Of civil laws contrary to the law of, ant 


Ir a ſlave, ſays Plato , defends himſelf; and kills a 

freeman, he ought to be treated as a parricide · 
This i is a civil law which Puniſhes ſelt, defence, though 
dictated by nature. 

The law of Henry VIII. which condemned a man, 
without being confronted by witneſſes, was contrary 
to ſelf-defence. In fact, in order to paſs ſentence of 
condemnation, it is neceſſary that the witneſſes ſhould 
know whether the man againſt whom they make their 
depoſition. is he whom. they accuſe, and that this man 
be at liberty to ſay, ; I am not the perſon. you mean. 

The law patled under the ſame reign, which con- 
demned every woman who havin carried on a crimi- 
nal commerce did not declare it to the king before ſhe 
married him, violated the regard due to natural mo- 
delly. It is as unreaſonable to oblige | a woman to 
make this declaration, as to, ; oblige a man not to at- 
tempt the defence of his own life. 

The law. of Henry II. which condemned the v woman 
to, death who lol her child, ia cale ſhe did not make 
known her pregnancy. to the magiſtrate, was not leſs 
contrary to ſelt· defence. It would have been ſufficient 
to oblige her to inform one of her neareſt relatious, 
who might watch over. the preſervation'of the infant. 

Guondebald ., king of Burgundy, decreed, {hat if 


, he Lib. 9 on laws.” -/ + Law ofthe. Burgundians, tit. 47. 
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the wife or ſon of a perſon "guilty of robbery did not 
reveal the crime, they were to become flives. This 
law was contrary to nature: 'a wiſe to inform againſt 
her huſband! a ſon to accuſe his father! To avenge 
one criminal. action, ry ordatacd WORE Riff more 
criminal., - | 

There has been much talk of a law in 1 Engl. 5 ., 
which permitted girls ſeven years old to chuſe a ul. 


band. This law was ſhocking two ways; it had no 


regard to the time when nature gives maturity to the 
underſtanding, nor to che time when the gives matu- 
rity to the bod. I 

Amongſt: the Romans, a Cartier: might oblige his 
daughter to repudiate her huſband t, though he him- 
ſelf had conſented to the marriage. But it is contrary 
to nature for a divorce to be in the power or a third 
perſon. 

A divorce can be . to nature; big wha i it 
is by conſent of the two parties, or at leaſt of one of 
them; but, 'when neither conſents, it is a monſtrous 
kind of. diyorce. In ſhort, the power of divorcement 
can be given only to thoſe who feel the inconvenien- 
cies of marria e, and WhO! are ſenſible of the moment 
when it is for bar intereſt {ed in make them ceaſe. 


* 
d ” * 9 " * 
* 


* j 
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Tue law of Receſſuinthus + permits the edikdven of 

the aduſtereſs, or thoſe. of her hn{band, to accuſe 
her, and to put the flaves of the houſe to the torture, 
How 1 iniquitous the be which, to- N a re 


itil DIb6t * 
» Me. Bayle, in his criticiſm on the Wy of Calvivit m, welke | 
of this law, Page 263. 
+ Se law 5. in the code de ee et judicio de moribas ſublto. 


1 Lens code uf the Viſigochs, Jib. ili. tits 4. 8 3. 
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of -morals, overturns nature, the origin, the ſource 1 
all morality ! 

Wich pleaſure we behold in our theatres a young 
hero expreſs as much horror againſt the diſcovery of 
his mother-in-law's guilt, as againſt the guilt itſelt. 
In his ſurpriſe, though accuſed, judged, condemned, 
proſcribed, and covered with infamy, he ſcarcely 
dares to reflect on the abominable blood from which 
. - Phedra ſprang; he abandons all that is moſt dear, 
' the molt tender object, all that lies neareſt his heart, 

all that can fill him with rage, to deliver himſelf up to 

the namerited vengeance of the gods. It is nature's 

voice, the ſweeteſt of all ſounds, that nn us with 
this pleaſure. 


CHAP, V. 


2 Cafe is wich wv may judge by the pri * of the a1 
| boy Seng Herpes er We n 


N Athenian. law obliged children ® to provide for 
their fathers, when fallen into poverty: it excepted 
thoſe who were born of a courtezan +, thoſe whoſe 
chaſtity had been infamouſiy proſtituted by their father, 
and thoſe whom he had þ not learned any trade by 
which they might gain a livelihood. 

The law conſidered, that in the firſt caſe, the father 
being uncertain, he had rendered the natural obliga- 
tion precarious ; that, in the ſecond, he had ſullied 

the liſe he had given, and done the greateſt iojury he 
could do to bis children, in depriying them of their 
reputation; that, in the third, he had rendered in- 
ſupportable a liſe which had no means of ſubſiſtence. 
The law ſuſpended the natural obligation of children, 


* Under pain of Wenn another under pain of impriconment 


+; Plutarch, life of Solon. 
- 2 P:utarch, life of Solon, and Galjenus in exhort, ad art. e. 8. 


becauſe 
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becauſe the father had violated his: it looked upon 
the father and the ſon. as no more than two citizens, 
and determined in reſpect to them only troin civil and 
political views; ever conlidering, that a good repub · 
lie oug ht to have a particular regard to manners. I 
am of opinion that Soſon's law was good in the two 
firſt caſes 3 that in which nature leaves the ſon ignorant 
whois his father, and that where it in a manner di- 
reds: he ſhould not know him; but I cannot approve of 
it in the third, where the father has _— Wan an- 
n n of __ civil law. 


\ 
* - 7 5 * * 


n 10: e cis Lankan 
That the order of ſucceſſion or inheritance. depends on the 
principles of political or civil _. and not on theſe of 

the law of nature. 


Rt Voconian law ed that no woman ſhould 
he left heireſs to an eſtate, not even if ſhe was an 
only child. Never was there a law, ſays St. Augu- 
ſtine ®, more unjuſt. A formula of Marculfus f treats 
that calle as impious, which deprives daughters of 
the right of ſucceeding to the eſtate of their fathers. 


Juſtinian F gives the appellation” of barbarbus to the 
right which the males had formerly of ſucceeding i in 


prejudice to the daughters. Thefe notions pfoceed - 


from their having conſidered the right of children to 


ſucceed to their father's poſſeſſions, as a conſequence 


of the law of nature, which it is not. 


The law of nature ordains, that fathers ſhall pro- 
vide for their children; but it does not oblige them o 
make them their heirs.” The diviſion of property, the 
laws of this diviſion, and the ſueceſſion after the death 


_ of the perſon. Who has had this diviſion, can be. regu- 


lated only by the community, and conſequently by po- 


litical or civil laws. 


* De civitate. Dei, lib. 3, + Lib. ii. cap. 42, 1 Novel, 21. 
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It is true, that a political or civil order ſrequently 
demands that children ſhould ſucceed -to-their father's 
eſtate, but it does not always make this neceſſary. 

There may be ſome reaſons given why the laws of 
our-fiefs*appoint-that the eldeſt of the males, or the 
neareſt relation of the male ſide ſhould have all, and 
the females nothing, and why by the laws of the 
Lombards * the ſiſters; the natural children, the other 
relations, and, in their default, the treaſury might 
ſhare the inheritance with the daughters. e 

It was regulated in ſome of the dy naſties of China, 
that the brothers of the emperor ſhould ſucceed to the 
throne, and that the children ſhould not. If they were 
willing that the prince thould have a certain degree of 
experience, if they feared his being too young, and if 
it was become neceſſary to prevent eunuchs from pla- 
eing children ſucceſſively on the throne, they might 
very jultly eſtabliſh ſuch an order of ſucceſſion; aud, 
when ſome + writers bave treated theſe brothers as 
uſurpers, they have judged only from ideas received 
from the laws of their own countries. 

According to the cuſtom of Numidia 4, Decalces, 

brother of Gala, eee to the kingdom, not Maſ- 
ſiniſſa his ſon. 
There are os merel y elective; 1 ſince ĩt 
is evident that the order of ſucceſſion ought to be de- 
rived from the political or civil laws, it is for theſe to 
decide in what caſes it is agreeable to reaſon, that the 
ſucceſſion be granted to children, and in what caſes it 
ought to be given to others. 

In a kingdom of | Arabia, the day the forereign 
mounted the throne, they ſet guardians over all the 


Lib. ii. tit. 14. § 6, 7, & 8. . Du Halde on the 2d dynaſty, 
4 Livy, decad. 3. lib. 9. Strabo, n. 16. 


pregnant 
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ly pregnant women of the country, and the child who 

T's came firſt into the world was the heir apparent. 

iT In cauntries where polygamy is eltablithed,' the 
of prince has many children; the number. of them is 

the much greater an ſome of theſe countries than in others. 

nd | here are *:tates where it is impoſſible for the 

he to maiatain the children of the king: they might Ns 


fore make it a law, that the crown {ſhould devolve, not 
on the king's children, but on thoſe of his ſiſter.. 
A prodigious number of children would expoſe the 


a, ſtate to the maſt dreadſul civil wars. : Ihe order of 
ic WF ſuccefſion which gives the crown to the children of the 
re ſiſter, the number of whom is not larger than thoſe of 
pf « piince who has ply ane wine. bu qirepaint Sheip 30> 
if conveniencies. 


- There are people among whom eee tate, or 
t ue maxims of religion, have made it neceſſary that 
, he: croun ſhould be always fixed in a certain'family: 
8 from hence, in India, proceeds che jealouſy: of their 
d - tribes, and the fear of loſing the deſcent; they have 
there conceived that never to want princes of the 
, blood-royal, they 8 to N, ths ue of the 
. eldeſt ſiſter of the king. 
A general maxim: It is an obkgatich of the law of 
: nature to provide for our children; but to małe them 
; our ſucceſlors is an obligation of the civil or political 
ö law. From hence are derived the different regulations, 
with reſpect to baſturds, in the different countries dt 
8 the world; nme 
laws of each country. y 


* As at Lovengo i in Africa, See the calletion pry * 3 
contributed to the eſtabliſhment of an Eaft-India company, vol, iv, 


part 2. p. . 
+ See edifying letters, col. 14, and the voyages that contributed 


to the eſtabliſhment of an Eaſt-lndia comp. vol. iii.,part.2. p. 644+ 
CHAP. 


* 
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iy + VII. 


That aue eagle not to decide by the precepts of religion abt 
elingt only to the law lit te Son, 
—_— Abyſſines have à moſt ſevere lent of fey days, 

which weakens them to ſuch a degree; that for a 
long time they are incapable of buſineſs: the Turks “ do 
not fail to attack them after their lent. Religion ought, 
in favour of the natural right 05 ene to ſet 
bounds to theſe cuſtum .. 
The Jews were obliged to eee Sabbath but it 
was an inſtanee of great ſtupidity in this nation not to 
defend themſelves when their enemies choſe to attack 
them on this day. Cambyſes, laying ſiege to Pelu- 
Hum, ſet in the firſt rank a great number of thoſe ani- 
mals which the Egyptians regard as ſacred; the con. 
ſequence was, that the ſoldiers. of the garriſon durſt 
not moleſt them. Who does not e ee 
eee to every precept? zt! 


þ 
$i a 

. e vir. N : 
C 

L 


7 hat we ought not to. regulate, by the princiles of the 
canon law, things which foul, be e ” thoſe of 
_ tbe civil las. 7 


4 - 295M are law of this Mente; 15 who n 
thing privately from a ſacred place was puniſhed 
only for the guilt of theft: by the 4 canon law, he is 
puniſhed ſor the crime of ſacrilege. The canon law 
takes cognizance of the place; the civil law of the fact, | 
But to attend only to the place, is neither to reflect on 

the nature and definition of a theft, nor on the nature 

and definition of f ſacrilege. my i 


«a 


. ColleQion of voyages that contributed to the eſtabliſhment of 
an Eaſt-India company, vol. iv. p. 35. & 103. 

+ Leg. 5. ff. ad leg. Juliam peculatus. | Capite quiſquis 
x7. queſlione 4. Cujus obſervat, lib. xiii, cap. 19. tom. 3. 
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As the huſband may demand a ſeparation by reaſon 
of the infidelity of his wife, the wiſe might formerly 
demand it on account of the infidelity of the huſ- 
band, This cuſtom, coutrary to a regulation made in 
the Roman + laws, was introduced into the ecclefialtic 
courts T, where nothing was regarded but the mains 
of canon law; and indeed, if we conſider marriage as 
a thing merely ſpiritual, and as relating only to the 
things of another life, the violation is in both caſes the 
fame. But the political and civil laws of almoſt all na- 
tions have with reaſon made a diſtintioa be ween 
them, They have required from the women a degree 
of reſerve and continency, which they have not ex · 
acted from the men; becauſe, in women, a violation 
of chaſtity ſuppoſes a renunciation of all virtue; be» 
cauſe women, by violating the laws of marriage, quit 
the Rate of their natural dependence; becauſe nature 
bas marked the infidelity of women with certain ſigus: 
and, in fine, becauſe the children of the wife horn ig 
adultery neceſſarily belong, and are an expence to the 
buſband, while the children produced by the adultery 
of the huſband are got che wife s, nor are an [DP 
der | "IRS 


CHAP. . 


That things which ought to be regulated by the principles 
is 27 civil , can Fall be enen by ww reli. 
It gion. 
d. HE Jaws of religion have a greater ſublimity, the 
In ciyil laws a greater extent. | 
re. The laws of perfection drawn from religion kavk 


more in view the goodneſs of the perſon that obſerves 
them, than of the ſociety | in which they are obſerved > 
f the civil laws, on the contrary, have more in view 
* Beauſman«ir on the ancient cuſtorn of Beauvoiſis, chip. 18. : 
+ Law of the firſt code, ad lrg. Juliam de adutteriis. 
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190 THE SPIRIT OF. LAWS. Book X XVI, 
the moral ane of men in general, thas Wang of 1 in- 
dividuals. A 

Thus, ee as thoſe hens? are which PURGED, 
ancds iprifg from religion, they ought not always to 
ſerve as a firſt principle to the eivil laws, becauſe theſe 
have another, the general welfare of fociety. 

The Romans made regulations amongſt themſelves 
to preſerve the morals of their women; theſe were po- 
litical inſtitutions. Upon the eſtabliſhment of monar- 


chy, they made civil laws on this head; and formed 


them on the principles of their civil government. When 
the Chriſtian religion became predominant, * the new 
Jaws that were then made had lefs' rehation to the ge- 
neral rectitude of morals, than to the holineſs of mar- 
riage; they had leſs regard to the union of the two 
ſexes i in a civil, than in a ſpiritual Rate, | 
At firſt, by the * Roman law a'linſband who bevagtl 
bath his wife into his houſe, after ſhe had been found 
guilty of adultery, was puniſhed as an accomplice in 


her debauch. Juſtinian from other principles or- 


dained, that during the ſpace of two years 1. n 
go and take her again out of the monaſtery. 

Formerly, when a woman whoſe huſbaud dase 
to war heard no longer any tidings of him, the might 
eaſily, marry again, becauſe ſhe had in her hands, the 
power. of making a divorce, The law of '}\ Condtan- 
tine obliged the women to wait Fore years, aſter which 
ſhe might ſend the bill of divorce to the general; and, 
if her huſband returned, he could not then charge 
her with adultery. But Jaſtinian, | decreed, "thatzzlet 
the time be ever ſo long after the departure of her 
huſband, the ſhould, not Marry, upleſs by, the depoſi- 
tion and oath of the general ſhe could prove the death 

* Leg. 11, F ul. ff. ad leg. Juliam de adleeriis. 
+ Nov. 134. col. 9. cp. 10. tit. 170. | 


} Leg. 7. cod. de repu ſiis & judicig de morib. fublato. 
«il Auch. hodie 8 code de repudis. 


ol 
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of her huſband. Juſtinian had in view the indiſſolu- 
bility of marriage 3 but we may fafely ſay, that he had 
it too much in view. He demanded a poſitive proof, 
when a negative proof was ſufficient; he required à 
thing extremely difficult, to give an account of the fate 
of a man at a great diſtance, and expoſed to ſo many 
accidents; he preſumed 4 erime, that is, a deſertion of 
the huſband; When it was ſo natural to preſume his 
death, He injured the commonwealth by obliging wo- 
men to live out of marriage; he injured individuals by 
expoſing them to a thouſand dangers. 

The law of Juſtinian “, which ranked amongſt | the 
cautes of. divorce the conſent of the huſband and wife 
to eater into a monaſtery, was entirely oppoſite to the 
principles of the civil, laws. It is natural that the 
cauſes of divorce ſhould have their origin in certain im- 
pediments, which could not be foreſeen before mar- 
riage; but this deſire of preſerving chaſtity might be 
foreſeen, ſince i it is. in ourſelves. This law favours i in- 
conſtancy i in a ſtate, which, is. by its very nature perpe> 
tual ; it ſhocks the fundamental principle of divorce, 


* which permits the. difſohition of one marriage only 
5 from the hope of another. In ſhort, if we view it in 
5 a religious light, it is no more than giving victims to 
a God without a facrifice. 

1 ä 6A C H A p. X. 224 

h e In what caſe we. ought to follow the civil law which — 
. nuitr, and not the law of religion. which forbids... 

x WHEN a religion which prohibits polygamy i is in- 
2 troduced into a country where it is permitted, 
0 we cannot believe, (ſpeaking only as a politician), that 
4 the laws of the country ought to ſuffer a man who has 


many wives to embrace this religion, unleſs the magi- 
lrate or the huſband mould indemnify them by reſtors 


* Auth, quod hodie, code de repudiis. 
| EE ing 
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ing them ſome way or other to their civil tate, With- 
but this their condition would be deplorable ; no ſoon- 
er would they obey the laws, than they would find 
themſelves 4 of = greateſt advantages of ſo- 
ciety. - $937 2308 | 


CHAP. x. 
That human courts of juſtice ſbould not be regulated by the 
maxims of thoſe tribunals which relate to the other life. 


PHE tribunal of the inquiſition, formed by the 

Chriſtian monks on the idea of the tribunal of pe- 
nitence, is contrary to all good policy.. It has every 
where met with a general; diſlike, and muſt have ſunk 
under the oppolitions it met with, if thoſe who were 
reſolved to eſtabliſh it had not drawn advantages © even 
from theſe oppoſitions. 

This tribunal is infupportable in all governments. In 
monarchies, it only makes informers and traitors; in 
republics, it only forms diſhoneſt men; in a deſpotic 
Rate, it is as deſtructive as the government itte | 


. CC H A P. XII. 21 
The ſame ſuhject continued. 


T is one abuſe of this tribunal, that, of two perſons 
accuſed of the ſame crime, he who denies is con- 
demned to die, and he who confeſſes avoids the pu- 
niſhment. This has its ſource in monaſtie ideas, where 
he who denies ſeems in a Rate of impenitence and 
damnation, and he who confeſſes in a ſtate of repen- 
tance and ſalvation. But a diſtinction of this kind can 
have no relation to human tribunals. Human juſtice, 
which ſees only the ations, has bat one compact with 
men, namely, that of innocence; divine juſtice, which 
ſees the thoughts, has two, that gf. innocence and re- 
. | 
"8 25 65 
| © H A P. 
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CHAP. XIII. 


In what caſes, with regard to marriages, awe ought to 
follow the laws of religion, and in what caſes we 
ſhould follow the civil laws. 


T has happened in all ages and countries, that reli - 
gion has been blended with marriages. When cer” 
tain things have been conſidered as impure or unlawful, 
and were nevertheleſs become neceſſary, they were ob- 
liged to call in religion. to legitimate in the one, caies 
and to reprove in others. 

On the other hand, as marriage is of all human ac- 
tjons that in which ſociety is molt intereſted, it be- 
came proper that — ſhould be N by the civil 
laws. 

. Every thing which relates to the nature of mar- 
riage, its form, the manner of contracting it, the 
fruitfulneſs it occaſions, which has made all __— 
conſider it as the object of a particular benediction; 
benediction which, not being always annexed to it, 1 
ſuppoſed to depend on certain ſuperior graces: all this, 
I ſay, is within the reſort of religion. 

The conſequences of this union with regard 22 * | 
perty, the reciprocal advantages, every thing which 
has a relation to the new family, to that from which it 
ſprung, and to that which is expected to eh all this 
relates to che civil laws. ä 

As one of the great objects of marriage is to take 
away that uncertainty which attends unlawſul con- 
junctions, religion here ſtamps its ſeal, and the civil 
Jaws join theirs to it; to the end that it may be as au- 
thentic as poſſible. Thus, beſides the conditions re- 
quired by religion to make N valid, the civil 
laws may till exact others. 

Ihe civil laws receive this power from their being 
additional obligations, and not e ones. 
Vor. II. R The 
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The law of religion infiſts upon certain ceremonies, 

the civil laws on the conſent of fathers ; in this caſe 

they demand ſomething more than that of religion, 
but they demand nothing contrary to it. 

It follows from hence, that the religious law muſt 
decide whether the bond be indiffoluble or not; for, if 
the laws of religion had made the bond indiſſoluble, 
and the civil laws had declared it might be broken, 
they would be contradiQory to each other. 

Sometimes the regulations made by the civil laws 
with reſpe& to marriage are not. abſolutely neceſfary ; 
fach are thoſe eſtabliſhed by the laws, which, inſtead 


of annulling the marriage, _ FR thoſe who © con · 


tract it. 

Amongſt the Romans the Papian law declared thoſe 
marriages illegal which had been prohibited, and yet 
only ſubjected them to a penalty“; but a /enatuſcon- 
ſultum, made at the inſtance of the emperor "Marcus 
Antoninus, declared them void; there then no longer 
ſubſiſted any ſuch thing as a marriage tf, wife, dowery, 
or huſband. ' The civil laws determine according to 
circumſtances ; ſometimes they are moſt attentive to 


packs rp. . 


e H A P. XIV. 
In what inflances marriages between relations ſhould be 
regulated by the laws of naturey _ in woe inſtances 
by the civil laws. © 


W IT H regard to the prohibition of marriage de · 
| tween relations, it is a thing extremely delicate 
to fix exactly the point at which the laws of nature 
ſtop, and where the civil laws begin. For this pur- 
poſe we muſt eſtabliſh ſome principles. - 


* Sce what hath been ſaid on this ſubje in b. xxiii. chap. 21. 
+ Sce law-16. F. de vitu nt arum, and law 3. 5 1. alſo Digeſt. 
de donation: bus i iter virum & uxOfe ing 
The 


ww, , == ww —— 2 


a a Oo» a © 


»** * Ss 


VIS 14 THE SPIRIT OF LAWS. 195 


The marriage of the ſon with the mother confounds 
the ſtate of things; the ſon ought to have an unlimited 
reſpe& to his mother; the wife owes an unlimited re- 
ſpect to her huſband ; . therefore the marriage of the 
mother to her ſon would ſubvert the natural ſtate of 
both. 

Beſides, nature has forwarded in women x the time 
in which they are able to have children, but has re- 
tarded it in men; and, for the fame reaſon, women 
ſooner loſe this ability, and men later. If the mar- 
riage between the mother and the ſon was permitted, 
it would almoſt always be the caſe, that, when the 
huſband was capable of entering into the views of na- 
ture, the wife would be incapable. 

The marriage between the father and the daughter 
is contrary to nature as well as the other; but it is 
leſs contrary, becauſe it has not theſe two obſtacles, 
Thus the Tartars, who may marry their daughters *, 
never marry their mothers, as we ſee in the accounts 
we have of that nation . 

It has ever been the natural duty of fathers to 
watch over the chaſtity of their children. Intruſted 
with the care of their education, they are obliged to 
preſerve. the body in the greateſt perfection, and the 
mind from the leaſt corruption z to encourage what. 
ever has a tendency to inſpire them with virtuous de- 
fires, and to nouriſh a becoming tenderneſs. Fathers, 
always employed in preſerving the morals of their 
children, muſt have a natural averſion to every thing 


that can render them corrupt. Marriage, you will 


ſay, is not a corruption: but before marriage they 
muſt ſpeak, they muſt make their perſons beloved, they 


T bis law is very ancient amongſt them. Atiila, fays Pri tus 
in his embaſſy, ſtopt iu a certain place to marry Eſca his daugh:cr, 

A thing-permitted, he adds, by the laws of tae Scythians, p. 22. 
t Hiit. of the Tartars, part 3. p. 236, RY: 
K 2 muſt 
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muſt ſeduce : it is this ſedu8ton which ought to inſpire 
us with horror. 


There ſhould be therefore an unſurmoumtable bar. 


rier between thoſe who ought to give the education, 


and thoſe who ere to receive it, in order to prevent 
every kind of corruption, even though the motive be 
lawful. Why do fathers ſo carefully deprive thoſe who 
are to marry their daughters of theit company and 
famikiarity ? 

The horror that ariſes againſt the inceſt of the bro- 
ther with the ſiſter ſhould proceed from the ſame ſource. 
The deſire of fathers and mothers to preſerve the mo 
rals of their children and families untainted, is ſuffi- 
cient to inſpire their offspring with a deteſtation of e. 
very thing that can lead to the union of the two ſexes. 

The prohibition of marriage between couſin - ger · 
mans has the ſame original. In the early ages, that 
is, in the times of innocence, in the ages when luxury 
was unknown, it was cuſtomary for children “, upon 
their marriage, not to remove from their parents, but 
to ſettle in the ſame houſe, as a finall habitation was 
at that time ſufficient for a large family; the ehildren 
of two brothers +, or couſin-gerinans, were conſidered 
both by others and themfelves as brothers. The e 
ſtrangement then between the brothers and ſiſters, as 
to marriage , ſubſiſted alſo en the couſin- ger · 
mans. 

Theſe principles are fo ſtrong as 0 natural, that 
127 have had their influence almoſt all over the earth, 


21 t was thus 3 the ancient Romans. 

+ Amonglt the Romans they had the ſame name: * couſin- 
gerwans were called brothers. 

? It was thus at Rome in the Grft ages, til} the 2 made a law 
10 permit them; they were willing to f. vour a man extremely po- 
pular, who had married bis couſin- german. Platarch's treatife, 
H,, Dueſtions concerning the affairs of the Romans 
| | | inde- 
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ſpire independently of any communication. It was not the 
Romans who taught the inhabitants of Formoſa * 

bar. that the marriage of relations of the fourth degree was 
ion, inceſtuous: it was not the Romans that communicated 
ent this ſentiment to the Arabs + : it was not they who 
be taught it to the inhabitants of the Maldivian iſlands g. 
vho But, if ſome nations have not rejected marriages 
ind between fathers and children, ſiſters and brothers, we 

| have ſeen in the firſt book, that intelligent beings do 
ro- not always follow the law of nature. Who could have 
ce. imagined it! Religious ideas have frequently made 


them fall into theſe miſtakes. If the Aſſyrians and the 
Perſians married their mothers, the firſt were influenced 
by a religious reſpect ſor Semiramis, and the ſecond 
did it becauſe the religion of Zoroaſter gave a prefe- 
OR rence to theſe. marriages ||. If the Egyptians married 
at their ſiſters, it - proceeded from the wildneſs of the 
ry Egyptian religion, which conſecrated theſe marriages 
MN in honour of Iſis. As the ſpirit of religion leads us 
ut to attempt whatever is great and difficult, we cannot 
T infer that a thing is natural from its being conſecrated 
n by a falſe religion. N 
d The principle which informs us that marriages . 
4 tween fathers and children, between brothers and ſiſters, 
are prohibited, in order to preſerve natural modeſty in 
- families, will help us to the diſcovery of thoſe mar- 
riages that are forbidden by the law of nature, and of 
t thoſe which can be ſo only by the civil law. | 
; As children dwell, or are ſuppoſed to dwell in their 
father's houſe, and conſequently the ſtepſon with, the 
itepmother, the ſtepfather with the ſtepdaughter or 


Collection of voyages to the Indies, — v. part 1. An ac. 
count of the ſtate of Formoſa. 
+ Koran, chap. of women. See Francis Pirard. 
They were conſidered as more honourable. See Philo de ſpe - 
: cialibus legib. qu pertinent. ad precepta decalogi, Paris, 1640, p. 778. 
| R 3 wife's 
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wife's daughter, the marriage between them is forbid. 
den by the law of nature, In this cafe the reſem- 
blance has the ſame effect as the reality, becauſe it 
ſprings from the ſame cauſe : the civil law neither can, 
nor ought to permit theſe marriages. 

There are nations, as we have already obſerved, a- 
mongſt whom conſin-germans are confidered as bro. 
thers, becauſe they commonly dwell in the ſame houſe; 
there are others, where this cuſtom 'is not known, 
Among the firſt, the marriage of couſin-germans ought 
to be regarded as contrary to nature; not ſo among 
the others. But the laws of nature eannot be local. 
Wherefore, when theſe marriages are forbidden or 
permitted, they are, according to the circumſtances, 
Permitted or forbidden by a civil law. 

It is not a neceſſary cuſtom for the brother-in-law 
and the ſiſter-in-law to dwell in the ſame houſe. The 
marriage between them is not then prohibited 'to pre- 
ſerve chaſtity i in the family, and the law which forbids 
or permits it, is not a law of nature, but a civil law, 
regulated by circumſtances, and dependent on the 
cuſtoms of each country : theſe are caſes on which 
the laws depend on the morals or cuſtoms of the inha- 
' bitants. 

The civi} laws forbid marriages, when, by the eu- 
| Noms Teceived i in a certain country, they are found to 
be in the ſame circumſtances as thoſe forbidden by the 
Jaw of nature; and they permit them when this is 
not the caſe. The prohibitions of the laws of nature 
a invariable, becauſe the thing on which they de- 
pend is invariable; the father, the mother, atid the 
children neceſſarily dwell in the ſame houſe. - But the 
prohibitions of the civil-laws are accidental, becauſe 
they depend on an accidental circumſtance ; couſin- 
germans and others dwelling in the houſe by accident. 

This explains why the wry of Moſes, 'thoſe of the 


Egyptians, 


4 
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Egyptians , and of many other nations, permitted 


the marriage of the brother-in-law with the ſiſter · in- 


law, whilſt theſe very marriages were diſallowed by 
other nations. 

In the Indies they have a very natural reaſon for 
admitting this ſort of marriages. The uncle is there 
conſidered as the father, and is obliged to maintain 
and educate his nephew, as if he was his own child: 
this proceeds from the diſpoſition of theſe people, which 
is good natured and full of humamty. This law, or 
this cuſtom, has produced another ; if a huſband has 
loſt his wife, he does not fail to marry her ſiſter: and 
this is extremely natural; for his new confort becomes 
the mother of her ſiſter's children, and not a craet 


ſepmotiler. 


CHAP. XV. 


That e ſhould not regulate by the, . of political | 


law, thoſe things which depend on the mains of 
civil law 


$4 men have given up their n ee 


live under political laws, they have given up the 
natural community of goods to live under civil laws. 
By the firſt, they acquired liberty; by the ſecond, 


property. We ought not to decide by the laws of li- 


berty, which, as we have already ſaid, is only the 
government of the commanity, what ought to be de- 
cided by the laws concerning property. It is a para- 
logiſm to ſay, that the good of the individual ought 


to give way to that 'of the public : this'can never take 


place but when the government of the community, or, 
in other words, the liberty of the ſubje& is concerned; 
this does not affect thoſe oaſes which relate to private 
property, becauſe the public good conſiſts in every 


one's having that property, which was given him Oy 


the civil laws, invariably preſer ved. 


See law 8. of the code de inceſtis et inutilibus nuptiis, 
| > Cicero 


200 THE SPIRIT OF. LAWS. Book XXV1. 


Cicero maintains, that the agrarian laws were unjuſt, 


becauſe the community was eſtabliſhed with no other 


view, but that every one might be able to ry his 


property. - 
Let us therefore lay down us a certain maxim, that, 


whenever the public good happens to be the matter in 


queltion, it is never for the advantage of the public to 
deprive an individual of his property, or even to re- 


trench the leaſt part of it by a law, or a political regu- 
lation. In this caſe we ſhould follow the rigour of the 
civil law, which is the Palladium of property. 


Thus, when the public has occaſion for the eſtate of 


an individual, it ought never to act by the rigour of 


political law: it is here that the civil law ought to 
triumph, who with the eyes of a mother regards every 
individnal as the whole community. | 

If the political magiſtrate would ere& a public edi- 
fice, 'or make a new road, he muſt indemnify thoſe who 
are injured by it; the public is in this reſpect like an 
individual who treats with an individual. It is full 
enough, that it can oblige a citizen to ſell his inheri- 


- tance, and that it can rip him of this great privilege 


which he holds from the civil law, the not being forced 
to alienate his poſſeſſions. 
After the nations which ſubverted the ann, em- 


pire had abuſed their very conqueſts, the ſpirit of liber- 


ty called them back to that of equity. They exerciſed 
the molt barbarous laws with moderation: and, if any 


- one ſhould doubt the trath of this, they need only read 
- Beaumanoir's admirable work on ann writ- 
ten in the twelfth century. 


They mended the high-ways in his time, as we do 
at preſent, He ſays, that, when a bigh-way could not 


be repaired, they made a new one as near the old as 


poſſible, but indemnified the proprietors at the ex- 
| pence of thoſe who * hi advantage from the 


road. 


cx 
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road v. They determined at that time by the civil law; 
ä ö 


CHAP. XVI. . | 
That we ought not to decide by the rules of the civil law, 
when it is proper to decide by thoſe of the political law. 


OST difficulties on this ſabje& may be eafity ſolved 
by not confounding the rules, derived from pro- 


perty, with thoſe which ipring from liberty. 


Is the demeſne of a ſtate or government alienable, 
or is it not? This queſtion ought to be decided by the 
political law, and ndt by the civil. It ought not to be 
decided by the civil law, becauſe it is neceſſary that 

there ſhould be demeſnes for the ſubſiſtence of a ſtate, 
as that the Rate ſhould have civil laws to regulate the 
diſpoſal of property. 

If then they alienate the deinefiie, the ſtate will be 
forced to make à new fund for another: But this ex- 
pedient overturns the political governinent, becauſe _ 
the nature of the thing, for every demeſne that ſhafl 
be eſtabliſhed, the ſubject will always be obliged to pay 
more, and the ſovereign to receive leſs; in a word, the 
demeſne is neceſſary, and the alienation is not. 3: 

The order of ſucceſſion is, in tnonarchies, founded 
on the welfate of the ſtate, which makes it neceſſary 
that this order ſhould be fixed, to avoid the misfortunes 
which, I have ſaid, muſt ariſe in a deſpotic kingdom, 
where all is uncertain, becauſe all is arbitrary. | 

The order of the ſueceſſion is not fixed for the ſake 
of the reigning family, but becauſe ic is the intereſt of 
the ſtate, that it ſhovid have a reigning family. T 
law, which regulates the ſucceſſion of individuals, is 


* The lord appointed collectors to receive the toll from the pea- 
ſant, the gentlemen were obliged to contribute by the count, and 
de clergy by the biſhop, Beaumaneir, ch. 22. 


a civil 
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a civil law, whoſe view is the intereſt of individuals; 
that which regulates the ſucceſſion to monarchy is a 
political law, which has in view the welfare and pre 
ſer vation of the kingdom. 

It follows from hence, that when the political law 


has eftabliſhed an order of ſueceſſion in a kingdom, and 


this order is at an end, it is. abſurd to reclaim the ſuc- 
ceſſion in virtue of the civil law of any nation whatſo- 
ever. One particular ſociety does not make laws for 
another ſociety. The civil laws of the Romans are no 
more applicable than any other civil laws. They them- 
ſelves did not make uſe of them when they proceeded 
againſt kings; and the maxims by which they - judged 
kings are ſo nnn that they ought never to be 
revived. 

It follows alſo from hence, that, when the political 
er, has obliged a family to renounce the ſucceſſion, it 


is abſurd to inſiſt upon the reſtitutions drawn from the 


civil law. Reſtitutions are in the law, and may be 

good againſt thoſe who live in the law: but they are 

not proper for ſuch as have been raiſed up for the law, 
and who live for the law.” 

It is ridiculous to pretend to decide the rights of 
kingdoms, of nations, and of the univerſe, by the ſame 
maxims on which (to make uſe of an expreſſion of Ci- 
{ cero®) we ſhould decide the right of a * between 

individuals. 


0 H AP. XVII. 
The ſame ſuljedt continued. 


Orlen onght to be examined by the rules of 
the political, and not by thoſe of the civil law; 
and ſo far is this cuſtom from rendering a popular go- 


vernment odious, that it is, on the contrary, extremely 


* Lib. i, of laws. 


adapted 
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adapted to prove its lenity. We ſhould be ſenſible of 
this ourſelves, if, while baniſhment is always conſidered 
amongſt us.as a penalty, we were able to ſeparate” wy 
idea of oſtraciſm from that of puniſhment. 

Ariſtotle “ tells us, that it is univerſally allowed has 
this practice has ſomething in it both humane and po- 

ular. If in thoſe times and places where. this ſentence 
was executed, they found nothing in it that appeared 
odious, is it for us, who ſee things at ſuch a diſtance, 
to think otherwiſe than the accuſers, the judges, and 
the accuſed themſelves ? 

And if we conſider, that this judgment of the people 
loaded the perſon with glory on. whom it was paſſed; 
that, when at Athens it fell upon a man without me-, 
rit , from that very moment they ceaſed to uſe it , 
we ſhall find that numbers of people have entertained 
a falſe idea of it, and that it was an admirable law, 
which could prevent the ill conſequences which the 
glory of a citizen might procuce by vg him with 


new w glory. 


C HAP. XVIII. « | 
That it is neceſſary to inquire whether the laws, which 
"ſeem contradiftory, are of the ſame claſs. 

A the huſband was permitted to lend his 

wife to another. Plutarch tells us this || in expreſs 
terms. We know that Cato lent his wife q to Horten - 
ſius, and Cato was not a man to violate the laws * 
1 ; 


q Repub. lib. iii. cap. 13. 
+ Hyperbolas. See Plutarch, life of Ariſtides. 

in was found oppoſite to the ſpirit of the legiſlator. . 
Plutarch in his compariſon between Lycurgus and Numa. 
§ Plutarch, life of Cato. | 
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On the other hand, a huſband who ſuffered his wife 
to be debauched, who did not bring her to juſtice, or 
who took her again after her condemnation “, was pu · 
nithed. Theſe laws feem to contradict each other, and 
yet are not contradictory. The law which permitted 
2 Roman to lend his wife was viſibly a Lacedæmonian 
inſtitution, eſtabliſhed with a view of giving the repub- 
lic children of a good ſpecies, if I may be allowed the 
term: the other had in view the preſervation of morals. 


The firſt was a law of politics, the ſecond a civil law. 


CHAP. XIX. 
That we ought net to decide thoſe things by the civil lau, 
| which onght to be decided by demeftic laws. 


Tur law of the Viſigaths injoins, that the ſlaves 
of the houſe ſhall be obliged to bind the man and 


wames they-frnerifcia-odulerys and to preſent them 


to the huſband and to the judge; a terrible law, which 


puts into the hands of ſuch mean perſons the care of 
public, domeſtic, and private vengeance! + 


This law can be no where proper but in the ſeraglios 
of the eaſt, where the ſlave, who has the charge of the 


incloſure, is deemed an accomplice upon the diſcovery 
of the leaſt infidelity. He ſeizes the criminals, not ſo 


much with a view to bring them to juſtice, as to do 
juſtice to himſelf, and to obtain. a ſcrutiny into the 


_ circumſtances of the action, in order to remove the 


ſuſpicion of his negligence. | 

But, in countries where women are not guarded, it 
is ridiculous to ſubject thoſe who govern the family to 
the inquiſition of their ſlaves. 

This inquiſition may, in certain caſes, be at the moſt 
a particular domeſtic regulation, but never a civil * 


* Leg. 11. G ult. ff. ad leg. Jul. de adulteriis, 
+ Lib. iii. tit. 4. $ 6. | 
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C HAP. XX. 


— not to decide, by the principles of the cioil 


laws, thoſe things which belong to the law of 7 Tations. | 


Lr conſiſts principally in not being forced to do 


a thing where the laws do not oblige. People are 
in this ſtate, only as they are governed by civil laws; 
and, becauſe they live under thoſe civil laws, n are 
free. 

It follows from hence, that 1 princes, who live" not 
among themſelves under civil laws, are not free; they 
are governed by force ; they may continually force, -or 
be forced. From hence it follows, that treaties made 
by force are as obligatory as thoſe made by free conſent. 
When we who live under civil laws are, contrary to 
law, conſtrained to enter into a contract, we may, by 
the aſſiſtance of the law, recover rom the effects of 
violence: but a prince, who is always i in that ſtate in 


which he forces or is forced, cannot complain of a 


treaty which he has been obliged by violence to enter 
into. This would be to complain of his natural ſtate; | 
it would ſeem as if he would be a prince with reſpect 
to other princes, and as if other princes ſhould be ſub- 
jects with reſpe& to him; that is, it would be. n 
to the nature of things. 


CHAP. XXL 


That wwe ſhould not decide by political laws things which 
| belong to the law f nations. | 


OLtTicai laws demand, that every man be ſubje& 
to the criminal and civil courts of the country 
where he reſides, and to the cenſure of the ſovereign. 
The law of nations requires, that princes ſhall ſend 
ambaſſadors; and a reaſon, drawn from the nature of 
Vor. II. 8 thinge, 
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things, does not permit theſe ambaſſadors to depend 
either on the ſovereign to whom they are ſent, or on 
his tribunals.' 'They are the voice of the prince who 
ſends them, and this voice ought to be free; no obſta- 

cle ſhould hinder the execution of their office: they 
may frequently offend; becanſe they ſpeak for a man 
entirely independent ; they might be wrongfully accuſed 
of crimes, if they were liable to be puniſhed for crimes; if 
they could be arreſted for debts, theſe might be forged. 
Thus a prince, who has naturally a bold and enterpri- 
ling ſpirit, woul&ſpeak by the mouth of a man who 
had every thing to fear. We muſt then be guided, with 
reſpect to ambaſſadors, by reaſons drawn from the law 
of nations, and not by thoſe derived from political law. 

But, if they make an ill uſe of their repreſentative charac- 
ter, a ſtop may be put to it by ſending them back. They 
may even be accuſed before their maſter, who by this 
means becomes either their judge or their accomplice, 


CH A'P; XIII. 
The unhappy ſtate of the Ynca Athualpa. 


HE principles we have juſt been eſtabliſhing were 
cruelly violated by the Spaniards. The Vnca 
Athualpa “ could only be tried by the law of nations; 
they tried him by political and civil laws; they accuſed 
him for putting to death ſome of his own ſubjects, for 
having many wives, Cc. and, to fill up the meaſure gf 
their ſtupidity, they condemned him, not by the poli- 
tical and civil laws of his own country, but by the po · 
litical and civil laws of theirs. 
n 4 pad e 


* See Gurcilaſſo de la Vega. 


CHAP. 
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A N. 6 P. Aan 
That when, by ſome circumſtance, the political law be- 
comes deſtruckiue te the ſlate, we ought to decide by ſuch 
r political law as will preſerve it, which ſometimes be- 
cames a law of nations. 


W HEN that political Jaw, which had eſtabliſhed in 
the kingdom a certain order of ſucceſſion, be, 
comes deſtructive to the body-politic, for whoſe ſake 
it was eltablithed, there is not the leaſt room to doubt 
but another political law may be -made to change 
this order; and ſo far would this law be from oppo- 
ſing the lirſt, it would in the main be entirely con- 
formable to it, ſince both would depend on this prin. 
ciple, that Tz SAFETY or THE PEOPLE is THE su- 
PREME LAW, n 
I have ſaid “, en a great TE vente acceſſory 
to another, is itſelf weakened, and even weakens the 
principal. We know that it is for the intereſt of the 
{tate to have the ſupreme magiſtrate within .itſelf, that 
the public revenues be well adminiſtered, that its ſpe-- 
eie be not ſent abroad to enrich another country. It. 
is of importance, that he who is to govern has not im- 
bibed foreign maxims:. theſe are leſs agreeable than. 
thoſe already eſtabliſhed. Beſides, men have an ex- 
travagant fondneſs for their own laws and cuſtoms : 
theſe conſtitute the happineſs. of every community; 
and, as we learn from the hiſtories of all nations, are 
rarely changed without violent commotious, and a 


great effuſion of blood. 


It follows from hence, that if a great ſtate has to its 
heir the poſſeſſor of a great ſtate, the firſt may rea- 
ſonably exclade him,. becauſe a change in the order of 
ſucceſſion mult be of ſervice to both: ſtates. Thus a 
law, of Ruſſia, made in the beginning of the reign of 
Eliſabeth, moſt wiſely excluded from the n of 


Book viii. chap. 17. ef ſeq. 
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the crown, every heir who poſſeſſed. another monar. 
chy ; thus the law of Portugal diſqualifies every ſtran- 
ger who lays claim to the crown'by right of blood. 

But if à nation may exclude, it may with greater 
reaſon be allowed a right to oblige a prince to re- 
nounce, It the people fear that a certain marriage 
will be attended with fuch conſequences, as ſhall rob 
the nation of its dependence, or diſmember ' ſome of 
its provinces, it may very juſtly oblige the contractors 
and their deſcendents to renounce all right over them; 
While he who renounces, and thoſe to whoſe preju - 
dice he renounces, have the Jeſs reaſon to complain, 
as the ſtate might originally have made a Jaw to ex- 
elude Wan 


CHAP. xxiv. 


That the regulations of the police are a di _— wy 
from other civil laws. 


TAE are criminals whom the magiſtrate puniſh- 
es, there are others whom he reclaims: The firſt 


are ſubject to the power of the law, the others to his 


authority: thoſe are cut of from ſociety; theſe they 
oblige to live according to the rules of ſociety. 

In the exerciſe of the plice, it is rather the magi- 
ſtrate who puniſhes than the law; in the ſentence paſ- 
{ed on crimes, it is rather the law which puniſhes than 
the magiſtrate. The buſineſs of the police conſiſts of 
affairs which ariſe every inſtant, and are commonly of 
a trifling nature: there is then but little need of 


formalities. The actions of the police are quick, 


they are exerciſed over things which return every 
day; it would be therefore improper for it to inflict 
ſevere puniſhments. It is continually employed about 
minute particulars ; great examples are therefore not 


deſigned for its purpoſe. It is governed rather by re- 


gulations than laws ; thoſe who are ſubject to its juriſ- 


_ are inceſſantly . the eye of the magiſtrate: : 
s it 
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it is therefore the fault of the magiſtrate if they fall 
into exceſs. Thus we ought not to. confound a fla- 
grant violation of the laws, with a ſimple breach of 
the plice; theſe things are of a different order. 

From hence it follows, that the laws of that Ita-- 
lian * republic, where bearing fire-arms is puniſhed as 
a capital crime, and where it is not more fatal to make 
an ill uſe of them than to carry them, is not agreeable. 
to the nature of things. | 

It follows, moreover, that the applauded action of 
that emperor, who cauſed a baker to be impaled whom. 
he found guilty of a fraud, was the action of a Sul - 
tan, who knew not how to be juſt, without commit-- 
ting au N on juſtice. 


CHAP. xXv. 


That ave ſhould nt follow the general di ;ſpofftions of the ci- 
vil lau, in things which ought to be ſubject to bartieu. 


lar rules drawn frees their own nature. 


FP it a good law, that all civil obligations paſſed be. 

tween ſailors, in a ſhip, in the courſe of a voyage, 
ſhould be null? Francis Pirard 4 tells us, that in his 
time it was not. "obſerved by the Portugueſe, though it. 
was by the French. Men who are together only for a. 
ſhort time ; who have no wants, . ſince. they are pro- 
vided for by the prince ; who have only one object in, 
view, that of their voyage; who are no longer i in ſo- 
ciety, but are only the inhabitants of a ſkip, ought n not 
to contract obligations that were never introduced, but | 
to ſupport the burden of civil ſociety. 8 | 

In the fame ſpirit. was the law of the Rhodians, 
made at a time when they always followed the coaſts; 
it ordained that thoſe who during a tempeſt ſtaid in a 
veſſel, ſhouſd have a ſhip and cargo, and thoſe who 
quitted it hould have nothing. r * 


Venice. U Clans ah p. 12. | 
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BOOK XXVIL 

Of the origin and revolutions of the Roman 

a laws on ſucceſſions. 


— 2 Y 


CHAP. I. 
Of the Roman laws on ſucceſſions. 


HIS affair derives its eftabliſhment from the moſt 
diſtant antiquity ;. and, to penetrate to its foun- 


— 


dation, permit me to ſearch among the firſt laws of the 


Romans, for what, I believe, nobody yet has been ſo 
happy as to diſcover. 

We know that Romulus * divided the land of his 
little kingdom among his ſubjects; it ſeems to me, 
that from hence the laws of Rome on ſucceſſions were 
derived. 

The law of the diviſion of lands mo it neceſſary 
that the property of one family ſhould not paſs into 
another: from hence it followed, that there were but 
two orders of heirs eſtabliſhed by law t, the children 
and all the deſcendents that were not emancipated, but 

lived under the power of the father, whom they called 
ſui beredes, or his natural heirs: and in their default, 
the neareſt relations on the male ſide, whom they cal- 

led agnati. | 
It followed, likewiſe, that the relations on the fe- 


male fide, whom they calleſt cagnati, ought not to ſuc- 
ceed; they would have conveyed the eſtate into ano- | 


ther family, which was not allowed. 


* Dionyſ, Halicar. lib. il. e. 3. Plutarch, compariſon between 
Numa and Lycurgus. f — 

+ At i inteſtato moritur coi ſuus heres nec extabit, agnatus 
proximus familiam habeto, Fraginent of the law of the twelve ta- 
Ves in Ulpian, the laſt title. f . gh 

4 Frem 
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From thence: alſo it followed, that the children 
ought not to ſucceed to the mot her, nor the mother to 
her children; for this might carry the eſtate of one 
family into another. Thus we ſee them excluded“ by. 
the law of the twelve tables; it called none to the ſuc- 

ceſſion but the agnati, and there was no agnation be- 

tween the ſon and the mother. 

But it was indifferent whether the 2 haves or, in 
default of ſuch, the neareſt by agnation, was male or, 
female; becauſe, as the relation on the mother's ſide. 
could not ſueceed, though a woman who was an heir- 
eſs ſhould happen to marry, yet the-eltate always re - 


turned into the family from whence it came. On this 


account the law of the twelve tables does not diſtin- 
guiſh, . maths 2 who. ſuceceded was male. 


. or female. 


This was the 3 that though the grandchildren. 
by the ſon ſucceeded to the grandfather, the grand-- 
children by the daughter did not ſucceed ; for, to pre-. 
vent the eſtate. from paſſing into another family, the 
agnati were preferred before them. Hence the daugh- 
ter, and not her children, ſueceeded to the father. 

Thus amongſt the primitive Romans the women ſuc- 
ceeded, when this was agreeable-to the law of the di- 
viſion of lands; and they did not en. this 
law might ſuffer by it. 

Such were the laws of ſucceſſion among the primi- 
tive Romans; and as theſe had a natural dependence 
on the conſtitution, and were derived from the diviſion 
of lands, it is eaſy to perceive that they had not a 
foreign original, and were not of the number of thoſe 
brought into the republic by the * ſent into the 
eities of Greece. | | 8 


* See the frag. of Ulpian, J 8. tit. 26. To th. 3. enn 
ad S. C. Tertullianum. 8 
t Paulus, lib, iv. ſent. tit. 8. & 3. — ind. | lib, ii, 8 15. 
wy | | * 
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Dionyſins Halicarnaſſus “ tells us, that Servius Tul. 


lins finding the laws of Romulus and Numa on the di- 
viſion of lands aboliſhed, he reſtored them and made 


new ones, to give the old a greater weight, We 


cannot therefore doubt, but that the laws we have 
been ſpeaking of, made in conſequence of this diviſion, . 


were the work of theſe three Roman legiſlators, 


The order vf. ſucceſſion having been eſtabliſhed in 


conſequence” of a political law, no citizen was allowed 


to break in upon it. by his private will; that is, in the 


firſt ages of Rome, he had not the power of making a 


teſtament. Vet it would have been hard to deprive 
him in his laſt moments, of the friendly commerce of. 


kind and beneficent actions. | 
They therefore found a method. of reconciling, in 


this reſpect, the laws with the deſires of the indivi- 
dual. He was permitted to diſpoſe of his ſubſtance in 
an aſſembly. of the people, and thus every teſtament. 


| was, in ſome ſort, an act of the legiſlative power. 


The law of the twelve tables permitted the perſon 
who made his will, to chuſe which citizen he pleaſed: 


for his heir. The reaſon that induced the Roman 


laws fo ſtrictiy to reſtrain the number of thoſe who 
might ſucceed ab inte//ato, was the law of the diviſion. 


of lands; and the reaſon why they extended ſo widely 

the power of the teſtator, was, that as the father might 

ſell F his children, he might with greater reaſon de- 

prive them of his ſubſtance. Theſe were therefore dif. 

ferent effects, ſince they flowed from different princi- 

ples; and luch i is, in this 1 the un of the Ro» 
man laws. f 


* Lib. iv. p. 276. 

+ Dionyſius Halicarnaſſus proves by a law-of Numa, that the 
kw which permitted a father to ſell his ſon three times, was made. 
by Romulus, and not by tac E Oe? Lib. 2 No 
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ul. The ancient laws of Athens did not permit a citizen 
di- to make a will. Solon “ permitted it, with an excep- 
ade tion to thoſe wh had children: and the legiſlators of 
We Rome, filled with xhe idea of paternal power, permit- 
we: ted the making a will-even to the prejudice of their 
n,. children. It muſt be confeſſed, that the ancient laws 

| of Athens were more conſiſtent than thoſe of Rome. 
in The indefinite permiſſion of making a will, which had 
ed been granted to the Romans, ruined by little and 
he little the political regulation on the diviſion of lands: 

a it was the principal thing that introduced the fatal 
e difference between riches and poverty: many ſhares 
pf. were united in the ſame perſon; ſome citizens had 

too much, and a multitude of others had nothing. 

n Thus the people being continually deprived of their 
= ſhares, were inceſſantly calling out for a new diſtribu» 
n tion of lands. They demanded it in an age when the 
t frugality, the parſimony, and the poverty of the Ro- 


mans, were their diſtinguiſhing characteriſtic; as well 
as at a time when their luxury was become {till more 
aſtoniſhing, _ 

Teſtaments being properly” A 115 made in the bo Lea | 
bly of the people, thoſe who were in the army were 
thereby deprived of a teſtamentary power. The peo- 
ple therefore gave the ſoldiers. the privilege + of making 
before their companions the diſpoſitions which + ſhould 
have been made before them. : 

The great aſſembly of the people met but twice a. 
year ; beſides, both the people and the affairs brought 

before them were increaſed: they therefore . it 


* * Sec Plutarch, life of Solon. | 
+ This telament, called ia prociutz, was d ſſcrent from that 
which they called mili/ary, which was eſtabliſhed only by the con- 
ſtitutions of the emperors, leg. 1. F. de. milit, teſt, This was one 
of the artiſies by which they cajoled the ſoldiers. 
t This teſtament. was not in writing, and-it was without forma: 
lity, ſine libra et tabulis, as Cicero ſays, lib. i. de oratore. 


conves 
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convenient to permit all the citizens to make their will # 
before ſome Roman citizens of ripe age, who were to 
repreſent the body of the people: they took: five + citi. 
gens, before whom the inheritor J purchaſed his fami. 
Ivy, that is, his/inheritance, of the teſtator; another ci. 
tizen brought a pair of ſcales to weigh the value ; for 
the Romans || as yet had no money. 
| To all appearance theſe five citizens were to repre. 
ſent the five claſſes of the people; and they ſet no value 
on the fixth, as en compoſed of men who had no 
property. 
We ought not to ſay with 8 that theſe ſales 
were merely imaginary; they became indeed imaginary 
in time, but were not ſo originally. Moſt of the laws, 


which afterwards regulated wilts, were built on the 
reality of thele ſales: we find ſpfficient proof of this in 


the Fragments of Ulpian 6. The deaf, the dumb, the 
prodigal, could not make a will; the deaf, ' becauſe he 
could not hear the words of the buyer of the inheri- 
tance; che dumb, becauſe he could not pronounce the 
terms of nomination; the prodigal, becauſe, as he was 
exciuded from the management of all affairs, he could 
not ſc} his inheritaace. I omit any farther examples. 

Wills, being made in the aſſembly of the people, were 
rather the acts of political than of civil laws, a public 


rather than a private right; from whence it followed 


that the father, while his {on was under his authority, 
* not give him leave to make a will. 
Wills, among moſt nations, are not ſubject to greater 


rn than ordinary contracts, becauſe both the 


* Iaſtitut, lib, ii. tit. 10 C1. Aulus Gellins, lib, xy. cap. 27. 
They called this form of teſtament per as et Lbram, ' 
+ Ulpian, tit. x. F 2. t Theoph. init, lib. ii. tit. 10. 


T. Livy, lib. 4. nondum. argentum ſignatum, erat. He ſpeaks. 


of the time of the ſiege of Vei: *, 
& Tit, XX. 3 13. 


One 


f. 
fu 
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one and the other are only expreſſions of the will of 
kim who makes the contract, and both are equally a 
private right. But among the Romans, where teſta- 
ments were derived from the public law, they were 
attended with much greater formalities “ than other 
affairs; and this is ſtill the caſe in thoſe provinces of 
France which are governed by the Roman law. 

Teſtaments being, as I have ſaid, a law of the peo- 
ple, they ought to be made with the force of a com- 
mand, and in ſuch terms as are called direct and impe- 


ralive f. Hence a rule was formed, that they could 


neither give nor tranſmit an inheritance, without ma- 
king uſe of the imperative words; from whence it fol- 
lowed, that they might very juſtly in certain caſes make 
a ſubſtitution 4, and ordain that the inheritance ſhould 
paſs to another heir, -but that they conld never make a 
fiduciary bequeſt}, that is, charge any one in terms of 
entreaty to reſtore an er or a part of an —_— 
ritance to another, | 

When the father neither ;nſtitured his ſon his heir, 
nor diſinherited him, the will was annulled ; but it was 
valid, though. he did not diſinherit his daughter, nor 
inſtitute her his heireſs. The reaſon is plain: when be 
neither inſtituted nor diſinherited his ſors, he did an in- 
jury to his grandſon, who might have ſucceeded ab in- 
ſeſlato to his father; but, in neither inſtituting nor diſin- 
heriting his daughter, he did no injury to his daughter's 
children, who could not ſucceed ab inte/}ato to their mo- 
ther , becauſe they were neither ſui heredes nor agnati. 


* Inſtit, lib, ii. tit. 10. $ I, 4 Let Titius be my heir. 

{ Vulgar, pupillary, and exemplary. 

| Auguſtus, for particular reaſons, firſt began to authoriſe the 
fduciary bequeſt, which in the Roman law was called fidei commſ- 
um. Inftit, lib. ii. tix. 23. in proemio, 

$ Ad-liberos matris inteſtatz heretlitas, lib. 12. tab. non pertine- 
bat, quia feminz ſuos heredes non habent; Ui. frag. tit. 26. \ 7. 


The 


* 
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The laws of the ancient Romans concerning ſuccel. 
3 being formed with the ſame ſpirit which dictated 
the. diviſion of lands, did not ſufficiently reſtrain the 

' riches of women; by this means a door was left open 

to luxury, which is always inſeparable from this ſort of 
riches. Between the ſecond and third Punic war they 
began to perceive the evil, and made the Voconian * 

law; but as they were induced to this by the moſt im. 
portant conſiderations, moreover as but few monuments 
have reached us that take notice of this law, and as it 
has hitherto been ſpoken of in a moit confuſed manner, 
I ſhall endeavour to clear it up. 

Cicero has preſerved a fragment, which forbids the 
infiituting a woman an heireſs Fo) whether the was mar- 
ried or unmarried. | 

The: epitome of Livy, where he ſpeaks of this law, 
ſays no more : it appears from Cicero |} and St. Au- 
guſtine 6, that the daughter, though an only child, 
was comprehended in the prohibition. 

Cato the elder 4 contributed all in his power to get 
this law paſſed. Aulus Gellius cites a fragment ** of 
a ſpeech which he made on this occaſion. By prevent- 
ing the ſucceſſion of women, his intent was to. take 
away the ſource of luxury, As, by undertaking the de- 
fence of the Oppian law, he intended to pr a ſtop to 
luxury itſelf. 

In the inſtitutes of] oſtinian m and Theophilus tt, 


Ait was propaſed by Quintns Voconius, tribune of the people, 
See Cicero's ſecond oration againſt Verres. In the epitome of T. Li- 
vy, lib. 41. we Would read Voconius inſtead of Volumnius. 


+ Sanxit . . . ne quis heredem virginem neve mulierem faceret. 
Ciceros . oration againſt Verres. 


+ Legem tulit, ne quis heredem mulierem inſtitueret, lib. 41. 
Second oration againſt Verres. 5 Of the city of God, lib. 3. 
4 Epitome of Livy, lib. 41. Lib. xvii. cap. 6. 
++ Iaſtit. lib, iü. tit, 22. It Ibid, 
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mention is made of a chapter of the Voconian law, 
which limits the power of bequeathing. In reading 
theſe authors, every body would imagine that this chap- 
ter was made to prevent the inheritance from being ſo 
exhauſted by legacies, as to make it unworthy of the 
heir's acceptance. But this was not the ſpirit of the 
Voconian law. We have juſt ſeen that they had in view 
the hindering women from inheriting an eſtate. The 
articles of this law, which ſet bounds to the power of 
bequeathing, entered into this view; for, if the people 
had been poſſeſſed of the liberty to bequeath as much 
as they pleaſed, the women might have received-as le · 
gacies what they could not receive by ſucceſſion. 

The Voconian law was made to hinder the women 
from growing too wealthy; for this end it was neceſ- 
ſary to deprive them of large inheritances, and not of 
ſuch as could not give rife to luxury. Thus we find in 
Cicero e, that women were rendered incapable of ſuc- 
ceeding to none but thoſe who were rated high in the 
cenſor's books . | | 
The civil wars were the deſtruction of an infinite 
number of citizens. Under Auguſtus Rome was almoſt 
deſerted: it was neceſſary to repeople it. They made 
the Papian laws, which omitted nothing that could en- 
eourage the eitizens to marry t, and procreate children. 
One of the principal means was to increaſe ||, in favour 
of thoſe who gave into the views of the law, the hopes 
of being heirs, and to diminith the hopes of thoſe who 
reſuſed; and, as the Voconian law had rendered wo- 


* Second pration againſt Verres. 
+ Sui cenſus eſſet, which Dio, lib. 56. explains of him who had 
a hundred thouſand, that is, of him who had the firſt cenſus, as 
we may ſee in Livy, lib. 1. and Dionyſius Halicarnaſſus. 
t See what has been ſaid in book xxiii. chap. 2 1. 
} The ſame difference occurs in ſeveral regulations of the Papian 
law. See the fragments of U'pian, & 4, s, and's, 
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men incapable of ſncceeding, the Papian law, in cerain 
caſes, diſpenſed with this prohibition. 

Women“, eſpecially thoſe who had children, were 


rendered capable of receiving in virtue of the will of 


their huſbands; they even might, when they had chil. 
dren, receive in virtue of the will of ſtrangers. All this 
was in direct oppoſition to the regulations of the Voco- 
nian law: and yet it is remarkable, that the ſpirit of 
this law was not entirely abandoned. For example, the 
Papian law, which permitted a man who had one child+ 
to receive an entire inheritance by the will of a ſtran- 
ger, granted the ſame favour to the wife only when ſhe 
had three children . 

It muſt be remarked, that he Papian law did not 
render the women who had three children capable of 
ſucceeding, except in virtue of the will of ſtrangers, 
and that, with reſpect to the ſucceſſion of relations, it 
left the old laws, and particularly the Voconian ||, in 
all their force. But this did not long ſubſiſt. 

Rome, corrupted by the riches of every nation, had 
changed her manners; the putting a ſtop to the luxu- 
ry of women was no longer minded. Aulus Gel- 
lius, who lived under Adrian 9, tells us, that in his 
time the Voconian law was almoſt aboliſhed; it was 
buried under the opulence of the city. Thus we 
find in the ſentences of Paulus *, who lived under 
Niger, and in the fragments of Ulpian+f, who was 
in the time of Alexander Severus, that the ſiſters on 
the Father's fide might ſucceed, and that none but the 


* See ſragment of Ulpian, tit. xv. $16, "4 
1 Quod tibi filiolus, vel filia naſcitur, ex me 
Jura parentis habes, propter me ſcriberis heres, Fur. ſat. 9g. 
See law 9. cod. Theod. de bonis proſcriptorum, & Dio, lib. 5 5+ 
See the fragment of Ulpian, tit. laſt, $6, and tit. 29. § 3. 
Fragment of Ulpian, tit. 16. $ 1, Svzomenus, lib. x, cap. 6. 
§ Lib. 20. cap. 1. Lib. iv, tit. 8. Hz. f Tit. 26. 6 6. 
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relations of a more diſtant degree were in the caſe of 
thoſe prohibited by the Vconian law. 


were We find by the proceedings of Verres *, that the 
II of tors extended or reſtrained the Voconian law at 
chil. pleaſure. The ancient laws of Rome began to be 
this thought ſevere. The prætors, moved by nothing but 
oco- reaſons of equity, moderation, and decorum, ener vated 
t of all theſe laws. This is becauſe the great advantages 
the reſulting from laws lie often cloſely concealed, while 
d the little inconveniencies that attend them are moſt 
An. ſeuſibly felt. 
ſhe We have ſeen that, by the ancient Jaws of Rome, 
mothers had no ſhare in the inheritance of their chil- 
not dren. The-Voconian law afforded a new reaſon for 
of their excluſion. But the emperor Claudius gave the 


mother the ſucceſſion of her children as a conlolation 
for their loſs. - The Tertulian ſenatuſconſultum, made 


under Adrian t, gave it them when they had three 
children, if free women, or — if they were freed 
ad women. It is evident, that this decree of the ſenate 
u- was only an extenſion of the Papian law, which in the 
- ſame caſe had granted to women the inheritances left 


is them by ſtrangers. At length Juſtinian + granted 
1 them the ſucceſſion independently of the number of 
e their children. 


r The fame cauſes which had debilitated the law that 
is prevented the ſuceeſſion of women, ſubverted that by 
n degrees which: had limited the ſueceſſion of the rela- 
e tions of the woman's fide, Theſe laws were extremely 


conformable to the ſpirit of a good republic, where 
they ought to have ſuch an influence, as to prevent 


Cicero, ſccond oration againſt Verres. 

+ That is, the emperor Pius, who changed tis name to that of 
Adrian, by adoption. 

in ti, cod. de jure liberorum. Inſtit. tit. 3. & 4. de ſeu, conf. 
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this ſex from taking a pride in luxury, in riches, or in 
the hopes of obtaining riches. On the contrary, the 
luxury of a monarchy rendering marriage expenſive 
and coſtly, it ought to be there encouraged, both by 
the riches which women may beſtow, and by hope of 
the inheritances it is in their power to procure. Thus 
when monarchy was eſtabliſhed at Rome, the whole 
ſyſtem of ſucceſhons was changed. The prætors cal- 
led the relations of the woman's fide, in default of 
' thoſe of the male fide, though, by the ancient laws, 
the relations of the woman's fide were never called, 
The Orphitian ſenatuſconſultum called children to the 
ſueceſſion of their mother; and the emperors Valen- 
tinian *, Theodoſius, and Arcadius, called the grand- 
children by the daughter to the ſucceſſion of the grand- 
father. In ſhort, the emperor Juſtinian + left not the 
leaſt veſtige of the ancient rights of ſucceſſions: he 
eſtabliſhed three orders of heirs, the deſcendants, the 
aſcendants, and the collaterals, without any diſtinction 
between the males and females, between the relations 
on the woman's fide, and thoſe on the male ſide; and 
abrogated all of. this kind which were ſtill in force : 


he believed that he followed nature even in deviating: - 


from what he called the embarraſſments of the ancient 
Jurprucence. 


* Lib. ix. cod. de ſuis & legitimis heredibus. 


+ Lib. xiv. cod. de ſuis & legitimis beredibus, & Nov. 118. 
& 127. 
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B O OK XVIII. 


Of the origin and revolutions of the civil 
laws among the French. 


In nova fert animus mutatas dicere format 


Corpora — Ovp. Mr. 
HAK. . | 
Diforent character of the laws of the ſeveral people of 
Germany. 


FTER the Franks had quitted their country; they 
made a compilement of the Salic laws, with the 
aſſiſtance of the ſages * of their own nation, The 
tribe of the Ripuarian Franks having joined itſelf un - 
der Clovis I to that of the Salians, preſerved its own 
cuſtoms ; and Theodoric t, king of Auſtraſia, ordered 
them to be reduced into writing. He collected like- 
wiſe the cuſtoms || of thofe Bavarians and Germans 
who were dependent on his kingdom. For Germany 
having been weakened by the migration of ſuch a mul - 
titude of people, the Franks, after conquering all be- 
fore them, turned back their victorious arms, and ex- 
tended their dominion into the foreſts of their anceſ.- 
tors. Very likely the Thuringian code g was given by 
the ſame _ Thesdsric, ſince the Thuringians were allo 
his ſubjects. As the Friſians were ſubdued by Charles 
Martel, aud Pepin, their law cannot be prior to thoſe 


* See the prologue to the Salic law. Mr. Leibnitz ſays, in his 
treatiſe of the origia of the Franks, that this law was made before 
the reign of Clovis ;- but it could not be before the Franks hack 
quitted Germany, for they did not at that tive underſtand the 


Latin tongue. + Sce Gregory of Tours. 
t See the prologue to the Jaw of the Bavarians, aud that to the 
Salic law, Ibid. 


8 Lex Angliorum Werinorum, bog eſt, Thuringorum. 
1 3 Princes. . 


* 
* 
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princes *®, Charlemagne, the firſt that reduced the 
Saxons, gave them the law ſtill extant ; and we need 
only read theſe two laſt codes, to be convinced they 
came from the hands of conquerors. As ſoon as the 
Viſigoths, the Burgundians, and the Lombards, had 
founded their reſpective kingdoms, they reduced their 
laws into writing, not with an intent of obliging. the 
vanquiſhed nations to conform to their coſtoms, but. 
with a deſign of following them themſelves. 

There is an admirable ſimplicity in the Salic and 
Ripuarian laws, as well as in thoſe of the Allemans, 
Bavarians, Thuringians, and Friſians. They breathe 
an original rudeneſs, and a ſpirit which no change or 
corruption of manners had weakened. They received 
but very ſew alterations, becauſe all thoſe people, ex- 
cept the Franks, remained in Germany. Even the 
Franks themſelves Jaid there the foundation of a great 
part of the empire, ſo that they had none but German 
laws. The ſame cannot be faid of the laws of the 
Vifigoths, of the Lombards and Burgundians ; their 
character altered conſiderably from the great change 
which happened. in the character of thoſe people, who- 
had ſettled in their new habitations. L 

The kingdom of the Burgundians did not laſt long 
enough to admit of great changes in the laws of the 
. conquering nation. Gundebald and Sigiſmond, who 
collected their cuſtoms, were almoſt the laſt of their 
kings. The laws of the Lombards received additions 
rather than changes. The laws of Rotharis were fol- 
lowed by thoſe of Grimoaldus, Luitprandus, Rachis, 
and Aſtulphus, but did not aſſume a new form. It 
was not ſo with the laws of the Viſigoths ; their 

kings 

They did not know how to write. 
+ They were made by Euric, and amended by Leovigildus. See 
Thdorus's chronicle. Chaindaſuinthus and Receſſuinthus reformed 


them. Egigas ordered the code ** extant to be made, and com- 
| miſſioned 
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the kings new-moulded them, and had them alſo news 
eed moulded by the clergy. 

bey The kings indeed of the firſt race ſtruck out of the 
the galic “ and the Ripuarian laws whatever was abſolutely 
Lad jnconſiſtent with Chriſtianity, but left the main part 
er untouched. This cannot be ſaid of the Jaws of the 
the Viſigoths. 

but. The laws of the Burgundians, and eſpecially thoſe: 
of the Viſigoths, admitted of corporal puniſhments :. 
theſe were not tolerated by the Salic F and Ripuarian, 
laws; they preſerved their character much better. 

The Burgundians and Viſigoths, whoſe provinees 
were greatly expoled, endeavoured: to coneihiate the. 
affections of the ancient inhabitants, and to give them 
the moſt impartial civil laws ; but, as the kings of 
he the Franks had eſtabliſhed their power, they had no 


at fuch conſiderations |}. 

n The Saxons,. who lived under the dominion of the 
1e Franks, were of an untractable temper, and prone to 
ir revolt. Hence we find in their laws g the ſeverities of 
re a conqueror, which are not to be met with in the other 
0 codes of the laws of the barbarians. 


We ſee the ſpirit of the German laws in the pecu- 
g niary puniſhments, and the ſpirit of a RET in 
e thoſe of an ative nature. | 
0 The crimes they commit in their own country are 
r ſubject to corporal puniihinent, and the ſpirit of the Ger- 
8 


miſſioned biſhops for that purpoſe ; nevertheleſs, the laws of Chain- 
daſuinthus and Receſſuinthus were preſerved, as appears by as 
ſxth council of Toledo. 

® Sce the prologue to the law of the Bavarians, 

+ We find a few only in Childebert's decree, 

| See the prologne to the code of the Burgundians, and the code 
itſelf, eſpecially tit. 12, & 5. and tit. 38. See alſo Greg. of Tours, 
d. ii. chap, 33. and the code of the Viſigoths, | 
|| Sec lower down, chap. 3. 
9 See chap, 2. § 8. and 9. and chap. 4. $ 2. and % 
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man laws is followed only in the puniſhment of crimes 
committed beyond the extent of their own territory. 

They are plainly told, that their crimes ſhall meet 
with no mercy, and they are refuſed even the aſylum 
of churches. | 

The biſhops had an immenſe authority at. the court 
of the Viſigoth kings, the moſt important affairs being 
debated in councils, All the maxims, principles, and 
views of the preſent inquiſition, are owing to the code 
of the Viſigoths, and the monks have only copied againſt 
the Jews, the laws formerly enacted by biſhops. 

In other reſpects the laws of Gundebald for the Bur- 
gundians ſeem pretty judicious, and thoſe of Rotharis 
and of the other Lombard princes are ſtill more fo. 
But the laws of the Viſigoths, thoſe for inſtance of 
Receſſuinthus, Chaindaſuinthus, and Egigas, are pue- 
Tile, ridiculous, and fooliſh; they attain not their end; 
they are ſtuffed with rhetoric, and void of ſenſe, fri- 
volous i in the ſubſtance, and W in the ſtyle. 


. CHAP. II. 
That the Iaws of the Barbarians were all perſanal. 


T is a diſtinguiſhing character of theſe laws of the 
Barbarians, that they were not confined to a cer- 
tain diſtri ; the Frank was tried by the law of the 
Franks, the Alleman by the law of the Allemans, the 
Burgundian by that of the Burgundians, the Roman 
| by the Roman law; nay, ſo far were the conquerors 
in thoſe days from reducing their laws to an uniform 
ſyſtem or body, that they did not even think of be- 
coming legiſlators to the people they had conquered. 
The original of this 1 find in the manners of the 
German people. Theſe nations were parted afunder 
by marſhes, lakes, and foreſts; and Cæſar äobſer ves, 2 
they were fond of ſuch ſeparations. Their dread of 
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the Romans brought about their re- union; and ye 
each individual among theſe mixed people was ſtill to 
be tried by the eſtabliſhed cuſtoms of his own nation. 
Each people apart was free and independent, and when 
they came to be intermixed, the independency ſtill con- 
tinued ; the country was common, and the govern» 
ment peculiar ; the territory the ſame, and the na- 
tions different. The ſpirit of perſonal laws prevailed: 
therefore among theſe people. before ever they ſet out 
from their own homes, and they carried it with them 
into their conqueſts, 

We find this cuſtom eſtabliſhed in the formulas of 
Marculfus *, in the codes of the laws of the Barba- 
rians, but chiefly in the law of the Ripuarians , and 
in the decrees of the kings of the firſt race , from 
whence the capitularies made on that ſubje& in the- 
ſecond race were derived ||. The children $ followed: 
the law of their father, the wife ** that of the huſ- 
band, the widow $f came back to her own original 
law, and the freedman tf was under that of his pa- 
tron. Beſides, every man could make choice of what 
laws he pleaſed ; bur the conſtitution of Lotharius I. Ls 
required this choice ſhould be made public, 


CHAP. III. | 
Capital difference between the Salic laws, and thoſe of the 
| Viſigoths and Burgundians 


WE have already obſerved, that the laws of the 
Burgundians and Viſigoths were impartial; not 


* Lib. i. formul. 8. _ + Chap. 31. 

f That of Clotarius in 560. n s edit. of the capitularies, 
tome i, art. 4. ibid. in fine, 

| C:pitul. added to the law of the Lombards, lib. i. tit. 25. 
eap. 71. lib. ii. tit. 5 cap. 7. & tit. 41. cap. 1. & 2. 

§ Ihid. lib. ii. tit. ** Tbid, ++ Idid. chap. 2. 

{} Ibid, lib. ii. tit. Th cap. 2. 


lu the law of the Lombards, lib, ii, tit. 57. ; 3 
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ſo the Salic law, for it eſtabliſhed between the Frank; 
and Romans the moſt mortiſying diſtinctions. When 
a Frank, a Barbarian, or one living under the Salic 
law happened to be killed, a compoſition of 200 ſels 
was to be paid to his relations “; only 100 upon the 
killing of a Roman poſſeſſor F, and no more than 45 
for a Roman tributary. The compoſition for the mur. 
der of one of the king's vaſſals, if a Frank f. was 600 
ſols; if a Roman, though the king's gueſt ||, only 300 b. 
The Salic law made therefore a cruel diſtinction be- 
tween the Frank and Roman lord, and the Frank and 
Roman commoner. | 

Farther, if a number of pips were got together to 
aſſault a Frank in his houſe **, and he happened to be 
killed, the Salic law ordained a compoſition of 600 iols; 
but, if a Roman or a freedman + was a{fuulted, only 
half that compoſition. By the ſame law it, if a Ro- 
man put a Frank in irons, he was liable to a compoſition 
of zo ſols; but, if a Frank had thus uſed a Roman, 


he paid only 15. A Frank ftript by a Roman was en- 
titled to a compoſition of 621 ſols, and a Roman ſtript 
by a Frank received only 30. Such unequal treatment 
muſt needs have been very grievous to a Roman. 
And yet a celebrated author ||| forms a ſyſtem of 
the eftabliſhment of the Franks in Gaul, on a ſoppaſition 


® Salic he, tit. 44 Fr, 

+ Qui res is pago ubi remanet proprias % Salic law, tit, 
44. F 15. See alſo 87. ( 

t Oi in truſte dominica eſt,  7Þid. fit. 44 & 4. 

Si Romanus homo conviva regi fuerit. Ihid. 

& The principal Romans followed the court, 2s may be ſeen by 
the lives of ſeveral biſhops, who were there educated ; there were 
hardly any but Romans that knew how to write. 

„ Ibid. tit. 45. 

++ Lydus, who'e condition was better than that of a bondman. 
Law of the Alle mans, chap. gs. 

i1 IR. 3% :$ + KX 4 © 1 The Abbe du Bos. 
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that they were the beſt friends of the Romans, they who 
did, and they who ſuffered from“, the Romans ſuch an 
infinite deal of miſchief ! The Franks, the friends of the 
Romans ! they who, after ſubduing them by their arms, 
oppreſſed them in cold blood by their laws! They were 
exactly the friends of the Romans, as the Tartars who 
conquered China were the friends of the Chineſe, 

- If ſome Catholic biſhops thought fit to make uſe of 
the Franks in deſtroying the Arian kings, does it fol- 
low, that they had a deſire of living under thoſe bar- 
barous people? And can we from hence conclude, that 
the Franks had any particular regard for the Romans? 
I ſhould draw quite different conſequences : the leſs 
the Franks had to fear from the Romans, the leſs i in- 
dulgence they had for them. | 
The Abbé du Bos has conſulted but indifferent au- 
thorities for his hiſtory, ſuch as poets and orators: 
works of parade and oſtentation are improper ſounda- 
tions for building ſytems. | 


C0 A P. IV. 
I what manner the Roman law came to be leſt in the 
country ſubject to the Franks, and preſerved in that 
* ſubjedt to the Goths and Burgundians. 


WHAT has been above ſaid will throw ſome iighe 
upon other things, which have hitherto ow in- 
volved in great obſcurity. 

The country at this day called France was, under 
the firſt race, governed by the Roman law, or the 
Theodoſian code, and by the different laws of the 
Barbarians +, who ſettled in thoſe parts. | 
ln the country ſubject to the Franks, the Salic law 
was eltabliſhed for the Franks, and the | Theodoſian 


„ Witneſs uesped of Arbogaſtes in Greg. of Tours, hiſt. 1. 3. 
i + The Franks, Viſigoths, and Td 7 DET 
4 It was finiſhed in 438. 
code 
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code for the Romans. In that ſubject to the Viſigoths, 
a.compilement of the Theodoſian code, made by order 
of Alaric *, regulated diſputes among the Romans; 

the national cuſtoms, which Euric + cauſed to be re. 
duced into writing, determined thoſe among the Vid 
goths. But how comes it, ſome will ſay, that the 
Salic laws gained almoſt a general anthority in the 
country of the Franks, and the Roman law gradually 
declined, whilſt in the juriſdiction of the Viſigoths the 
Roman law ſpread iticlt, and obtained at laſt a general 
ſway ? 

My anſwer-is, that the 24 law came to be dif- 
uſed among the Franks, becauſe of the great advan- 
tages accruing from being a Frank, a barbarian 3, or 
a perſon living under the Salic law; every one in that 
caſe readily quitting the Roman to live under the Salic 
law. The clergy || alone retained it, as a change 
would be of no advantage to them. The difference 
of conditions and ranks conſiſted only in the largeneſs 

of the compoſitions, as I ſhall ſhow in another place. 
Now particular laws allowed the clergy as favour- 
able compoſitions as thoſe of the Franks, for which 


* The 2zoth year of the reign of this prince, and publiſhed two 
years after by Anian, as appears by the preface to that code. 

+ The year goa of the Spanilh-zr13, the chronicle of Iſidorus. 

t Francum, ant barbarum, aut hominem qui Salica lege vivit. 
Salic law, tit. 44. F 1. 

According to the Roman law under which the church lives, 
as is ſaid in the law of the Ripuarians, tit. 58. $ 1. See alſo the 
numberleſs authorities on this head produced by Du Cange, under 

the word Tex Romana. 

& gece the capitularies added to the Salic law in Lindembroke at | 
the end of that law, and the different codes of the laws of the bar- 
brrians concerning the privileges of eceleſiaſties in this reſpect. Sce 
alſo the letter of Charlemagne io his ſon Pepin king of Italy, in 
the year 807, in the edition of Baluſius, tome i. page 462, | where 
it is ſaid, that an eccleſiaſtic ſhould receive a triple compoſition; 
and the collectiog of the — G91 lib. v. art 302, tome 1. edi- 


tion of Baluſius. 
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reaſon· they retained the Roman law. This law brought 
no hardſhips upon them, and in other reſpects it was 
propereſt for them, as it was * work of Chriſtian em- 
peror s. ü 

On the other hand, in the patrimony of the Viſi- 
goths, as the Viſigoth law * gave no civil advantages 
to the Viſigoths over the Romans, the latter had no 
reaſon to diſcontinue living under their own law, in or- 
der to live under another. They retained therefore their 
own laws, without adopting thoſe of the Viſigoths. 

This is ſtill farther confirmed, in proportion as we 
proceed. The law of Gundebald was extremely impar- 
tial, not favouring the Burguadians more than the 
Romans. It appears by the preamble to that law, that 
it was made for the Burgundians, and to regulate the 
diſputes which might ariſe between them and the Ro- 
mans; and in this laſt caſe the judges were equally divi- 
ded of a fide. This was neceſſary for-particular reaſons, 
drawn from the political regulations of thoſe times+. 
The Roman law was continued in Burgundy, in order 
to regulate the diſputes of Romans among themſelves. 
The latter had no inducement to quit their own law, as 
in the country of the Franks, and the rather as the Sa- 
lic law was not eſtabliſhed in Burgundy, as appears by 
the famous letter which Agobard wrote to Lewis le 
Debounaire. 

Agobard | deſired that prince to eſtabliſh the Salic 
law in Burgundy ; conſequently it had not been eſta- 
bliſhed there at that time. Thus the Roman law did, 
and ſtill does fubiiſt in ſo many provinces, which for- 
merly depended on this kingdom. 

The Roman and Gothic laws continued likewiſe in 
the country of the eſtabliſhment of the Goths, where 


* See that law. or 
ere 1 all get i another place, Sek Wn 75 8, 
9 
{ Agob, opera, | 
Vol. II, U 8 the 
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the Salic law was never received. When Pepin and 
Charles Martel expelled the Saracens, the towns and 
provinces, which ſubmitted to theſe princes *, petitioned 
for a continuance of their own laws, and obtaiued it: 
this, in ſpite of the uſages of thoſe times when all 
laws were perſonal, ſoon made the Roman law to be 
conſidered as a real and territorial law in thoſe countries, 

This appears by the edi of Charles the Bald, given 
at Piſtes in the year 864, which diſtinguiſhes + the 
countries where cauſes were decided by the Roman law 
from where it was otherwiſe. 

The edict of Piſtes ſhews two things; one, that there 
were countries where cauſes were decided by the Ro- 
man law, and others where they were not; and the 
other, that thoſe countries, where the Roman law ob- 
tained, were preciſely the ſame where it is ſtill follow- 
ed at this very day, as- appears by the ſame edict. 
Thus the diſtinction of the provinces of France under 
cuſtom, and thoſe under written law, was already eſta- 
bliſhed at the time of the edi& of Piſtes. 

I have obſerved, that, in the beginning of the mo- 
narchy, all laws were perſonal: and thus, when the 
edict of Piſtes diſtinguiſhes the countries of the Roman 
law from thoſe which were not, the meaning is, that, 
in countries which were not of the Roman law, ſuch 
a multitude of people had choſen to live under ſome or 
other of the laws of the barbarians, that there were 


Cel. hiſt. of Languedoc produces to the purpoſe a chronicle 
of the year 759. Franci Narbonem objident, datoque ſacramento Go. 
this, ut fi civitatem traderent partibus Pepini, permitterent eos legem 
ſuam habere: quo fatto, Gathi Saracenos occiderunt, et ti vitatem par- 

tbus Pepini reddiderunt, 

+ In illa terra in qua judicia, ſecundum lege Romenans termi. 
nantur, ſecundum ipſam legem judicetur; et in illa terra in de, 
&c. Art. 16. See alſo art. 20. 

+ See art. 12, & 16, of the edict of Fran in Cavilono, in Narbo- 
na, &c. | 
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ſcarce any who would live under the Roman law, and 
that, in the countries of the Roman law, there were 
few who would chuſe to live under the laws of the 


barbarians. 


I am not ignorant, that-what is here advanced wilt 
be reckoned new; but, if the things I aſſert be true, 
ſurely they are very ancient. After all, what great 
matter is it, whether they come from me, from the 
Wen or from thi e 


2 0 H AP. v. 
The ſame ſubjed continued. 


f Weg law of Gundebald ſubſiſted a long time among 
the Burgundians, in conjunction with the Roman 
law: it was ſlill in uſe under Lewis le Debonnaire, as 
Agobard's letter plainly evinces. In like manner, though 
the edict of Piſtes calls the country occupied by the Vi- 
Ggoths the country of the Roman law, yet the law of 
the Viſigoths was always in force there, as appears by 


the ſynod of Troyes held under Lewis the Stammerer 


in the year 878, that is, 14 years after the edict of Piſles. 

In procets of time the Gothic and Burguadian laws 
fel into diſuſe, even in their own eountry, which was 
owing to thoſe general cauſes that eyery where diſpelled: 
the perſonal laws of the barbarians. 


| C HAP. VI. 4 
How the Roman law kept itt ground in the demeſus of the 
Lombards. 


Fry? thing gives way now to my principles. The 

law of, the Lombards was impartial, and the Ro- 
mans were under no temptation to quit their own for 
it. The motive, that prevailed with the Romans un- 
der the Franks to make choice of the Salic law, did not 
| U 2 take 


* 


232 THE SPIRIT OF LAWS. Book XXVI1I 


take place in Italy; hence the Roman law maintained 
itſelf there together with that of the Lombards. 

It even fell out, that the latter gave way to the Ro- 
man law, and ceaſed to be the law of the ruling nation; 
and, though it continued to be that of the principal 
nobility, yet the greateſt part of the cities formed them. 
ſelves into republics, and the nobility mouldered away 
of themſelves, or were deſtroyed “. The citizens of the 
new republics had no inclination to adopt a law, which 
eſtabliſhed the cuſtom of judiciary combats, and whoſe 
inſtitutions retained much of the cuſtoms and uſages of 
chivalry. As the clergy of thoſe days, a clergy even 
then ſo powerful in Italy, lived almofl all under the 
Roman law, the number of thoſe who followed the law 
cf the Lombards muſt haye daily diminiſhed. 

Beſides, the law of the Lombards had not that ma- 
jeſty of the Roman law, which reviyed to Italy the idea 
of her univerſal dominion, neither had it that extent, 

The law of the Lombards and the Roman law could 
be then of no other uſe than to furniſh out ſtatutes for 
thoſe cities that were erected into republics, Now» 
which could better ſurniſh them, the law oi the Lom- 
bards that determined on ſome particular caſes, or the 
8 law which embraced them all? 


CHAP. VII. 
How the Roman /aw came to be left in Spain. 
1 happened otherwiſe in Spain. The law of 
the Viſigoths prevailed, and the Roman law was 


loſt. ChaindaſuinthusÞ and Receſſuinthus + proſcribed 
the Roman laws, and even forbade citing them in their 


® Sce what Macbiavel * of the ruin of the ancient nobility of 
Florence. 

+ He began'to reign in this year 6.42. 

t We will no longer be haraſſed either by foreign or by the Ro- 
man laws. Law of the Viſizoths, lib. ii. 1.1. Yo, & 10. | 
| courts. 
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courts of judicature, Receſſuinthus was likewiſe author 
of the law * which took off the prohibition of marriages 
between the Goths and Romans. It is evident, that 
theſe two laws had the ſame ſpirit: this king wanted to 
remove the principal cauſes of ſeparation, which ſubſiſt- 
ed between the Goths and the Romans. Now it was 
thought, that nothing made a wider ſeparation than 
the prohibition of intermarriages, and the liberty of 
living under different laws. 

But, though the kings of the Viſigoths had proſcri- 
bed the Roman law, it ſtiil ſubſiſted in the demeſnes 
they poſſeſſed in South - Gaul. Theſe countries, being 
diſtant from the centre of the monarchy, lived in a ſtate 
of great independence. We ſee from the hiſtory of 


8 Vamba, who aſcended the throne in 672, that the na- 
5 tives of the country were become the prevailing party f. 
Hence the Roman law had greater authority, and tlie 


Gothic leſs, The Spaniſh laws neither ſuited their 
t. * ; . . 1 

4 manners nor their actual ſituation ;. it was poſſible too 
that the people. adhered obſtinately to the Roman law, 


r 

v becauſe they had annexed ts it the idea of liberty. Be- 
5 ſides, the laws of Chaindaſuinthus and of Receſſuinthus 
1 oontaĩned molt ſevere regulations againſt the Jews; but 


theſe Jews had a vaſt deal of power in South Gaul. 
The author of the hiſtory of king Vamba calls theſe 
provinces the brothel of the Jews. When the Sara- 
cens invaded. theſe provinces, it was by invitation 
: and who could have given it but the Jews or the Ro- 
mans? The Goths were the firſt that were oppreſſed, 


| * Ut tam Gotho Romanam, quam Romano Gotham matrimonio 
liceat Cociari. Law of the Fiſizoths, lib. iii. tit. x. ch. 1. 
+'The revolt of theſe provinces was a general defection, as ap- 
N pears by the judgment which is in the ſequel of the hiſtory. Paulus 
and his adherents were Romans; they were even favoured by the 
biſhops. - Vamba dared no? put to death the ſeditious whom he bad 
conquered. The author of the hiſtory calls Narbonne-Gaul the 
warlery. of treachery. | y 
| Us3 becauſe = 
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becauſe they were the ruling nation. We ſee in Proco- 
pius “, that during their calamities they withdrew out 


of Narbonne- Gaul into Spain. Doubtleſs,' under this 


misfortune, they took refuge in theſe provinces of Spain 


which {till held ont; and the number of thoſe, who in 
South Gaul lived under-the law of the Vibgoths, was 


pte greatly diminiſhed. 
CHAP. VIII. 
A falſe capitulary. 


DP not that-wretched compiler Benedictus Levita 


attempt to transform this Viſigoth eſtabliſhment, 
which prohibited the uſe of the Roman law, into a ca- 
pitulary , aſcribed ſince to Charlemagne? He made of 
this particular law a general one, as if he intended to 
exterminate the Roman Jaw throughout the univerie. 


C HA P. IX. 
In what manner the codes of the barbarian laws, and th 
capitularies, came to be loſt. 


PHE: Salic; the Ripuarian, Burgundian, and Viſi. 
goth laws, came by degrees to be diſuſed among 
the French in the following manner: 

As fiefs were become hereditary, and arriere fiefs 
extended, many uſages were introduced,. to which 
theſe laws were no longer applicable. Their ſpirit 
indeed was preſerved, which was to regulate moſt 
diſputes by fines, Rut, as the value of money was 
doubtleſs ſubje& to change, the fines were alſo chan- 
ged; and we ſee ſeveral charters t where the lords 


 * Gothi, qui cladi ſuperfuerant, ex Galliz cum uxoribus liberiſ 
que egreſſi in Hiſpaniam,” ad Teudim jam palam tyrannum le te- 


ceperunt. De bello Gothorum, lib. i. cap. 13. 


+ Capitularia, 1. vi. c. 269. anno 1613 edit. Baluſ. p. 102 f. 
+ M. de la Thaumaſſier has collected many of them, See for 
inſtance ch. 61, 66, and oibers. 8 
f | fixed 
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fixed the fines that were payable in their petty courts. 
Thus the ſpirit of the law was followed without fol · 
lowing. the law itſelf. 

Beſides, as France was divided into a number of 
petty lordſhips, which acknowledged rather a feudal. 
than à political dependence, it was very difficult for 
only one law to be authoriſed. In fact, it would be 
impoſſible to ſee it obſerved. The cuſtom no longer 
prevailed of ſending extraordinary * officers into the 
provinces, to inſpe& into the adminiſtration of juſtice. 
and political affairs; it appears even by the charters, . 
that, when new fiefs were eltabliſhed, our kings di- 
veſted themſelves of the right of ſending thoſe oſſicers. 
Thus, when almoſt every thing was become a fief, 
theſe officers could no longer be employed; there was 
no longer a common law, becauſe no one could en- 
force the obſervance of ãt. 

The Salic, Burgundian, and Viſtgoth laws, were 
therefore extremely neglected at the end of the ſecond 
race, and-at the beginning of the ts were : 
ſcarce ever mentioned. 

Under the firſt and ſecond race, the nation was of- 
ten aſſembled; that is, the lords and biſhops; the 
commons were not yet thought on. In theſe aſſemblies 
attempts were made to regulate. the clergy, a body 
which formed itſelf, if I may fo ſpeak, under the con- 
querors, and eſtabliſhed irs prerogatives. The laws 
made in theſe aſſemblies are what we call the Capitn-- 
larier» Hence four things enſued; the laws of fieſs 
were eſtabliſhed, and a great part of the church- re- 
venues was adminiſtered by the laws of fiefs; the 
clergy made a wider ſeparation, and een 

* Miſi Dominici. 

+ Let not the biſhops, ſays Charles the Bald in the capitulary of 
$34. art. 8. under pretence of the authority of making canons, 


oppoſe this conſtitution, or neglect the obſervance of it. It ſeems 
he already foreſaw the fall thereof. a 


laws 
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laws of reformation, where they themſelves were not 
the only reformers; a collection “ was made of the 
canons of councils and of the decretals of popes; and 
theſe laws the clergy received as coming from a purer 
ſource. Ever ſince the erection of the grand fiefs, our 
kings, as we have already obſerved, had no longer any 
deputies in the provinces to enforce the obſervance of 
their laws: and hence it is, that under the third race 
we find no more mention made of capitularies... 


CHAFE 
The ſame ſubjed continued. 


898 eapitularies were added to the law of the 
Eombards, as well as to the Salic and Bavarian 
laws. The reaſon of this has been a matter of inqui- 
ry: but it muſt be ſought for in the thing itſelf, There 
were ſeveral ſorts of capitularies. Some had relation 
to political government, others to economical, moſt 
of them to eceleſiaſtical polity, and ſome few to civil 
government. Thoſe of the laſt ſpecies were added to 
the civil law, that is, to the perſonal laws of each na- 
tion; for which reaſon it is ſaid in the capitularies, 
that there is nothing ſtipulated + therein contrary to 
the Roman law. In effect, thoſe capitularies regarding 
economical, eccleſiaſtical, or political government, had 
no relation to that law, and thoſe concerning civil 


In the collection of canons, a vaſt number of the decretals of 
popes were inſerted; there were very ſew in the ancient collection. 
Dionyſus Exiguus put a great many into his: but that of Iſidorus 
Mercator was {tuffed with genuine and ſpurious decretals. The old 
collection was in uſe in France till Charlemagne. "This prince re- 
ecived from the hands of Pope Adrian I. the collection of Diony- 
ſius Exiguns, and cauſed it to be accepted. The collection of Iſi- 
dorus Mercator appeared in France about the reign of Charlemagne: 


people grew paſſionately ſond of it: to this ſucceeded hat we now 


call the courſe of canon law, 5 
+ See the edict of Piſtes, art. ao, | ; | 
| government 
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goverument had reference only to the laws of the bar - 
barous people, which were explained, amended, en- 
Jarged, or abridged. But the adding of theſe capitu- 
laries to the perſonal laws occaſioned, I imagine, the 
neglect of the very body of the capitularies themſelves: 
in times of ignorance, the abridgement of a work of- 
ten cauſes the loſs of the work itſelf. | 


i CHAP. XL | 
Other cauſes of the diſuſe of the codes of barbarian laws, 
a; well as of the Roman /aw, and of the capitularier. 

HEN the German nations ſubdued the Roman 
empire, they learned the uſe of writing, and, 

in imitation of the Romans, they wrote down their 
own uſages , and digeſted them into codes. The un- 
happy reigns which followed that of Charlemagne, the 


$1 invaſions of the Normans, and the civil wars, plunged 
Fr the conquering nations again into the darkneſs out of , 
11 which they had emerged: reading and writing were 
0 quite neglected. Hence it is, chat in France and Ger- 
1 many the written laws of the barbarians, as well as the: 
; Roman law, and the capitularies, fell into oblivion. 
The uſe of writing was better preſerved in Italy, where 


reigned the popes and the Greek emperors, where 
: there were flourithing cities, and almolt the only com- 
merce that was carried on in thoſe days. To this 
neighbourhood of ltaly it was owing that the Roman 
f law was better preſerved in the provinces of Gaul, for- 
merly ſubje& to the Goths and the Burgundians; and 
ſo much the more as this law was there a territorial 
law, and a kind of privilege. It is probable that the 
diſuſe of the Viſigoth laws in Spain proceeded from 
* This is expreſly ſet down in ſoine preambles to theſe codes: wer 
even fiad in the laws of the S-xons end Frilians different regula- 
£ tions according to the different diſti ĩcts. To theſe uſages were added 


ſome particular regulations according to the exigency of cireum- 
ſtances; ſuch were the ſevere laws againſt the Saxons, 


2 the 
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the want of writing; and, by the fall of ſo many laws, 
cuſtoms were every where eſtabliſhed. 

Perſonal laws fell to the ground. Compoſitions, and 
what they called Freda“, were regulated more by cu. 
tom than by the text of theſe laws. Thus, as in the 
eſtabliſhment of the monarchy, they had paſſed from 
German cuſtoms to written laws; ſome ages after, they 
came back from written laws to unwritten cuſtoms. 


Garnen 
o local cuſtoms. Revolution of the laws of barbarous na. 
tions, as well as of the Roman lau. 


BY ſeveral monuments it appears, that there were lo. 
cal cuſtoms as early as the firſt and ſecond race. 
We find mention made of the cuſfam of the place F, of 
the ancient uſage t, of the cuſtom ||, of the laws {, and 
of the cuſtoms. It has been the opinion of ſome au- 
thors, that what went by the name of cuſtoms were 
the laws of the barbarous nations, and what had the 
appellation of law was the Roman law, This cannot 
poſſibly be. King Pepin ““ ordained, that, where · 
ever there ſhould happen to be no law, cuſtom ſhould 
be complied with, but that it ſhould never be preferred 
to the law. Now, to pretend that the Roman law 
was preferred to the codes of the laws of the barba- 
rians, is ſubverting all monuments of antiquity, and 
eſpecially thoſe codes of barbarian laws that conſtantly 
affirm the contrary. | 

So far were the laws of the barbarous nations from 
being thoſe cuſtoms, that it was theſe very laws, as 
perſonal inſtitutions, that ntr oduced them. The Sa- 
lic law, for inſtance, was a perſonal law, but generally, 


* Of this I ſhall ſpeak elſewhere. + Pi f. to Marculfus's Form. 
+ Law of the Lombards, book ii. tit. 38. $ 3. 

U Ibid. tit. 41. § 6. $ Life of S8. Leger. 

** Law of the Lombards, book ki, tit. 41. C 6. 
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or almoſt generally, in places inhabited by the Salian | 
Franks, this Salic law, how perſonal ſoever, became, 
in reſpect to thoſe Salian Franks, a territorial law, and 
was perſonal only in regard to thoſe Franks that lived 
elſewhere. Now, if ſeveral Burgundians, Allemans, 
or even Romans, ſhould have happened to have fre- 
quent diſputes in a place where the Salic law was ter- 
ritorial, they muſt have been determined by the laws 
of thoſe people; and a great number of determinations, 
agreeable to ſome of thoſe laws, muſt have introduced 
new cuſtoms into the country. This explains extreme- 
ly well the conſtitution of Pepin. It was natural that 
thole cuſtoms ſhould affect even the Franks, who lived 
on the ſpot, in caſes not decided by the Salic law ; but 
ee. it was not natural, that they ſhould prevail over the 
ade law itſelf. 

nd WY . Thos there were in each place an eſtabliſhed law, 
and received cuſtoms which ſerved as a ſupplement to 
that law when they did not contradict it. 


5 They might even happen to ſupply a law that was 
no way territorial; and to continue the ſame example, 
di if a Burgundian was judged by the law of his own na- 
tion, in a place where the Salic law was territorial, and 
ed 2 Aids 
Je. the caſe happened not to be explicitely mentioned in 
the very text of this law, there is no manner of doubt 
* but judgment would have been paſſed upon him ac- 


| cording to the cuſtom of the place. 
, In the reign of King Pepin, the cuſtoms then eſta- 
bliſhed had not the ſame force as the laws ; but it was 


not long before the laws gave way to the cuſtoms. 
a And, as new regulations are general remedies that 
4 imply a preſent evil, it may well be imagined, that, as 


early as Pepin's time, they en to n che cuſtoms 
n. to the eſtabliſhed laws. 

What has been ſaid ſufficiently explains the manner 

in which the Roman law began ſo very early to bo- 
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come territorial, as may be ſeen in the edi of Piſtes, 
and how the Gothic law continued ſtill in force, as 
appears by the ſynod of Troyes “ above-mentioned. 
The Roman was become the general perſonal law, and 
the Gothic the particular perſonal law ; conſequently 
the Roman law was territorial, But how came it, 
ſome will aſk, that the perſonal laws of the barbarians 
fell every where into diſuſe, while the Roman was 
continued as a territorial law in the Viſigoth and Bur- 
gundian provinces? I anſwer, that even the Roman 
law had very near the fame fate as the other perſonal 
laws; otherwiſe we ſhould ſtill have the Theodoſian 
code in thoſe provinces where the Roman law was ter- 
ritorial, whereas we have the laws of Juſtinian. Thoſe 
provinces retained ſcarce any thing more than the 
name of the country under the Roman or written law, 
than the natural affection which people have for their 
laws, eſpecially when they conſider them as privileges, 
and a few regulations of the Roman law which were 
not yet forgotten. This was however ſufficient to pro- 
duce ſuch an effect, that, when Juſtinian's compile- 
ment appeared, it was received in the provinces of the 
Gothic and Burgundian demeſne as a written law, 
whereas it was received only as written reaſon in the 
ancient demeſne of the Franks. 


| CHAP. XIII. 
Differznce between the Salic law, or that of the Salian 
Franks, and that of the 9 Franks, and other 


| barbarous nations. 


| TH Salic law did not allow of the cuſtom of nega- 


tive proofs; that is, if a perſon brought a de- 
mand or charge againſt another, he was obliged by 
the Salic law to prove it, and it was not ſufficient for 
the accuſed to deny it; which is agreeable to the laus 
of almoſt all the nations in the univerſe. 
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The law of the Ripuarian Franks had quite a dif- 
ferent ſpirit * ; it was contented with negative proofs, 
and the perſon, againſt whom a demand or accuſation 
was brought, might clear himſelf, in moſt caſes, by 
ſwearing in conjunction with a certain number of wit- 
neſſes that he had not committed the crime laid to his 
charge. The number + of witnefſes, who were obliged 
to ſwear, increaſed in proportion to the importance of 
the affair; ſometimes it amounted to þ ſeventy-two. 
The laws of the Allemans, Bavarians, Thuringians, 
Friſians, Saxons, Lombards, and Burgundians, were 
formed on the ſame plan as thoſe of the Ripuarians. 

I obſerved, that the Salic law did not allow of 'ne- 
gative proofs, There was one || caſe, however, in 
which they were allowed ; but even then they were 
not admitted alone, and without the concurrence of 
poſitive proofs. The plaintiff h cauſed witneſſes to be 
heard, in order to ground his action; the defendant 
produced alſo witneſſes on his ſide, and the judge was 
to come at the truth by comparing theſe teſtimonies *. 
This practice was vaſtly different from that of the Ri- 
puarian and other barbarous laws, where it was cuſto- 
mary for the party accuſed to clear himſelf by ſwears 
ing he was not guilty, and by making his relations alſo 
ſwear that he had told the truth, Theſe laws could + 
be ſuitable only to a people remarkable for their natu- 
ral ſimplicity and candour ; we ſhall ſee prefently, that 


This relates to hat Tacitus ſays, that the Germans bad com- 


mon cuſtoms and particufar cuſtoms, 
+ Law of the Ripuarians, tit. 6, 7, 8. and others, 
4 Thid. tit. yr, 12, & r7. * 


n was when an accofation was brought againſt an antruſſio, 
that is, the king's vaſſal, who was ſuppoſed to be poſſeſſed of a 
greater degree of liberty. See tit, 36. of the Pactus legis Salicz. 

$ See the 76th tit. of the Pactus legis Salicz. 

According to the practice now followed in England, 


Vor. II. Ss the 
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the legiſlators were obliged to take proper methods to 


prevent ele being abuſed. 
. 
- Another difference. 


Tur Salic law did not admit of the trial by com- 

bat, though it. had been received by the laws of 
the Ripuarians * and of almoſt all + the barbarous na- 
tions. To me it ſeems, that the law of combat was a 
natural conſequence,_and a remedy of the law which 
eſtabliſhed negative proofs. When an action was 
brought, and it appeared that the defendant was go- 
ing to elude it unjuſtly by an oath, what other remedy 
was left to a warlike man 4, who ſaw himſelf upon the 
point of being confounded, than to demand ſatisfaction 
for the wrong done to him, and even for the attempt 


of per jury? The Salic law, which did not allow of the 


cuſtom of negative proofs, neither allowed nor had 
any need of the trial by combat: but the laws of the 
Ripnarians || and of the other barbarous nations h, who 
allowed the practice of negative proofs, were obliged 
to eſtablith the trial by combat. 

Whoſoever will pleaſe to examine the two ſamous 
regulations ** of Gundebald king of Burgundy con- 


* Tit. 32. tit. 57. 5 2. tit. 59. §4. 7 See the following note. 
1 This fpirit appears in the law of the Ripuarians, tit. 59. & 4, 
& tit. 67. & 5. and in the capitulary of Louis le Debonnaire, added 
to the law of the Ripuarians ia the year 895. art. 22, 
See that law. 
$ The law of the Friũans, Lombards, Bavarians, Saxons, Thu- 
ringians, and Burgundians. 
** Tri the law of the Burgurdians, tit. 8. & 1. & 3. on criminal af- 
firs, and tit. 45. which extends alſo to civil affairs. See alſo the 


law of the Thuringians, tit. 1.4 31. tit. 7. $6. & tit. 8. gnd the la v 


of the Allemans, tit, 89. the law of the Bavarians, tit. 8, chap. 2. 
§ 6. & chap. 3.4 1. & tit. 9. chap. 4. $ 4. the law of the Friſians, 
tit. 11. C3. & tit. 14. 5 4. the law of the Lombards, book i. tit. 
32. F 3-&tit. 35.5 r. & book ii, tit. 38. & 2, 
pied, _ [nk cerning 


— was --- 
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cerning this ſubject, will find they are derived from 
the very nature of the thing. It was neceſſary, accord- 
ing to the language of the barbarian laws, to reſcue 
the oath out of the hands of a perſon who was going 


to abuſe it. | f . 
Among the Lombards, the law of Rotharis admit - 


ted of caſes, in which a man who had made his defence 
by oath ſhould not be ſuffered to undergo the fatigue 
of a duel. This cuſtom fpread itſelf farther: we 
ſhall ſee preſently the miſchiefs that aroſe from it *, and 
how they were obliged to return to the ancient prac - 
tice. | | 


| 8 | 
C II A P. XV. 
A reſctian. 


I Do not pretend to deny, but that in the changes 
made in the code of the barbarian laws, in the re- 
gulations added to that code, and m the body of tho 


capitularies, it is poſſible to find ſome text, where in 


fact the trial by combat is not a conſequence of the ne- 
gative proof, Partienlar cirenmſtances might in the 
courſe of many ages give riſe to particular laws. I 
fpeak only of the general ſpirit of the laws of the Ger- 
mans, of their nature and origin; I ſpeak of the an- 
cient cuſtoms of thoſe people, that were either hinted 
at or eſtabliſhed by thoſe laws; and this is the only 
matter in queſtion, | 


CHAP. XVI. 


07 the ordeal or trial by bailing water, e/tabliſhed by the 


| Salic law. 
HE Salic law f allowed of the ordeal or trial by 
" boiling water; and, as this trial was exceſſively 
cruel, the law +} found an expedient to foften its li- 
9 See chap. 18. to wur ds the ed. 
F As allo ſome other Ius of the barbariaus. Tit. 56. 
X 2 ; gour. 


. £7. 6 SHORE 
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gour. It permitted the perſon, who had been ſum. 
moned to make the trial with boiling water, to ranſom 
his hand with the conſent of the adverſe party. The 
accuſer, for a particular ſum determined by the law, 
might be ſatisfied with the oath of a few witneſſes, de. 
claring that the accuſed had not committed the crime, 
This was a particular caſe in which the Salic law ad- 
mitted of the negative proof. 

This trial was a thing privately agreed upon, which 
the law permitted enly, but did not ordain. The law 


gave a particular indemuity to the accuſer, who would 


allow the accuſed to make his defence by a negative 
proof; the plaintiff was at liberty to be ſatisfied with 
the oath of the URI as he was at Oy to for. 
give him the injury. 

The law * enntrived; 2 medium. that, before ſen- 
tence paſſed, both parties, the one through fear of a 
terrible trial, the other for the fake of a ſmall indem- 
nity, ſhould terminate their diſputes, and put an end 
to their animoſities. It is plain, that, when once this 


negative proof was over, nothing more was requilite ; 


and therefore, that the practice of legal duels could 


uot be a conſequence of this particular . of the 


Salic law. 


CHAP. XVII. 
Particular notions of our anceſtors. 


T is aſtoniſhing that our anceſtors ſhould reſt the ho- 
nour, fortune, and life of the ſubje&, on things that 
depend leſs on reaſon than on hazard, and that they 
thould inceſſantly make uſe of proofs incapable of con - 
victing, and that had no manner of connection either 
with innocence or guilt, 
The Germans, who had never been fubdued +, en- 


bid. tit. 56. a 
+ This appears by what Tacitus ſays, omnibus dem balitus. 
joyed 
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joyed an exceſſive independence. Different families 
waged war“ with each other, to obtain ſatisfaction fon 
murders, robberies, or affronts. This cuſtom was mo- 
derated by ſubjeQing theſe hoſtHities to rules; it was 
ordained, that chey ſhould be no longer committed but 
by the direction and under the eye f of the magiſtrate. 
This was far preferable to a general licenſe of CITY 
each other. 

| As the Turks in their civil wars look upon the firſt vie- 
0 tory as a deciſion of heaven in favour of the victor, ſo the 


d inhabitants of Germany, in their private quarrels, con- 
2 ſidet ed the event of a combat as a decree of Providence, 
h ever attentive. to puniſh the criminal or the uſurper. 


Tacitus informs us, that, when one German nation 
intended to declare war againſt. another, they endea- 
youred to take ſome perſon priſoner whom they obliged 
. to fight with one of their people, and by the event of 
. this combat they judged of the ſucceſs of the war. A. 
| nation, who believed that public quarrels could be regu- 
lated by a ſingle combat, might very well think that it 
was proper alſo for deciding the diſputes of individuals. 
| Gundebald 4 king of Burgundy. was the prince who 
| gave the greateſt ſanction to the cuſtom of legal duels. 
The reaſon he gives for his ſanguinary law is mentioned 
in bis edict. It is,” ſays he, © in order to prevent our 
«© ſubjects from atteſting by oath what they are not cer- 
« tain of,. nay, what they know to be falſe.” Thue, 
while the clergy || declared that an impious law which- 
perfhitted combats, the Burgundian kings looked upon 
that as a. ſacrilegious law which authoriſed the taking 
of an oath... 


Vellcius Paterculus, lib. it. cap. 118. fays, that the Germans 
decided all their diſputes by the ſword. 
+ See the codes of barbarian laws, and, in reſpect to leſs ancient 
, times, Beaumanoir on the cuſtom of Beauvoiſis. 
Law of the Burgundians, chap. 45. 
See the works of A gobard. 


X3 The 
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The trial by combat had ſome reaſon for it, founded 
on experience, In a military nation cowardice ſuppoſes 
other vices; it is as an argument of a perſon's having 
reſiſted the principles of his education, of his being in- 
ſenſible of honour, and of having refuſed to be directed 
by thoſe maxims which govern other men; it ſhows, 
that he neither fears their contempt, nor ſets any value 
upon their eſteem. Men of any tolerable extraction 
feldom want either the dexterity requiſite to accompany 
ſtrength, or the ſtrength neceflary to concur with cou- 
rage, becauſe, as they ſet a value upon honour, they 
are practiſed of courſe in things without which this ho- 
nour-cannot be obtained. Beſides, in a military nation, 
where ſtrength, courage, and proweſs are eſteemed, 
crimes really odious are thoſe which ariſe from impo- 
ſure, fineſſe, and cunning, that is, from cowardice. 


With regard to the trial by fire, after the party ac- 
cuſed had put his hand on a hot iron, or in boiling wa- 


ter, they wrapt the hand in a bag, and ſealed it up; if 
after three days there appeared no mark, he was acquit- 
ted. Is it not plain, that, amongſt a people inured to 
the handling of arms, the impreſſion made on a rough 
or callous ſkin by the hot iron, or by boiling water, 
could not be fo great as to be ſeen three days after - 
wards: and, if there appeared any mark, it ſhewed 
that the perſon who had undergone the trial was an 
effeminate fellow. Our peaſants handle hot iron with 
their callous hands as much as they pleaſe ; and, with 
regard to the women, the hands of thoſe who worked 
hard might be very well able to reſiſt hot iron. The 
ladies * did not want champions to defend their cauſe; 
and, in a nation where there was no luxury, there was 
no middle ſtate. 4 


gee Beaumanoir, cuſtom ef Beauvoiks, chap. 61. See alſo the 
law of the Angli, chap. 14. where the trial by boiling water is only 
a ſubſidiary proof. 
- By 


i / 
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By the law of the Thuringians“, a woman accuſed 
of adultery was condemned to the trial by boiling wa- 
ter, only when there was no champion to defend her; 
and the law of the Ripuarians+: admits of this trial, 
only when a perſon had no witneſſes to appear in his 
juſtification. Now, a woman that could not prevail upon 
any one relation to defend her cauſe, or a man that could 
not produce one ſingle witneſs to atteſt his honeſty, were 
from thoſe very circumſtances ſufficiently convicted. 

{ conciade, therefore, that under the circumſtances 
of time in which the trial by combat, and the trial by 
hot iron and boiling water obtained, there was ſuch an 
agreement between thoſe laws and the manners of the 
people, that the laws were not ſo productive of injuſtice 
as they were in themſelves unjuſt, that the effects were 


more innocent than the cauſe, that they were more con- 


trary to equity than prejudicial to its rights, more un- 


reaſonable than tyrannical. 


C HAF. XVIII. 


In what manner the cuſtom of judicial combats gained 


ground. 


F ROM Agobard's letter to Lewis le Debonnaire, it 


might be inferred, that the cuſtom of judicial com- 
bats was not eſtabliſhed among the Franks; for, aſter 
having repreſented to this prince the abuſes of the law 
of Gundebald, he deſires that private diſputes ſhould 
be decided in Burgundy by the law of the Franks. Bur 
as it is well known from other quarters, that the-trials 


by combat prevailed at that time in France, this has been 


* Tit. 14. 

+ Chap. 31.5 s. 6 

+ Si placeret Domino noſtro ut eos transferret ad legem Frank- 
orum. 


the 
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the cauſe of ſome perplexity. However, the difficulty 
may be folved by what I have ſaid; the law of the 
Salian Franks did not allow of this kind of trial, and 
that of the Ripuarian Franks did *. 

But, notwithſtading the elamours of the clergy, the 
cuſtom of judicial combats gained ground continually 
in France; and I ſhall make it appear preſently, that 
the clergy themſelves were in great part the W 
of it. 

It is the law of the 1 that furniſhes us with 
this proof. There has been long fince a deteſtable cuſſom 
introduced, ſays the preamble to the conſtitution of 
Otho III. This is, that if the title to an eſtate was 
ſaid to be falſe, the perſon who claimed under that ti- 
tle made oath upon the goſpels that it was genuine, 
and without any farther judgment he took poſſeſſion 
of the eſtate; ſo that they who would perjure them- 
ſelves were ſure of gaining their point. The Emperor 
Otho I. having cauſed himſelf to be crowned at 
Rome at the very time that a council was held there 
under Pope John XII. all the lords || of Italy repre- 
ſented to the emperor the neceſſity of enacting a law 
to reform this horrid abuſe. The Pope and the Em- 
peror were of opinion, that the affair ſhould be refer- 
red to the council, which was to be ſhortly held at 
Ravenna {. There the lords made the ſame repreſen- 
tations, and repeated their inſtances; but the affair was 
put off once more, under pretence of the abſence of 
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* See this law, tit, 39. $-4. and tit. 67. § 5. 

+ Law of the Lombards, book ii. tit. 55. ch. 34. 

} In the year 962, 

Ab Italiæ proceril-us eſt proclamatum, ut imperator ſunctus, 
mutata lege, faeinus indignum deſtruerct. Law of the Lombards, 

book ii. tit. 55. cap. 34. 

S It was held in the year 967 ia the 8 of Pope John XIII. 

and of the Emperor Otho I. 
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particular perſons. When Otho II. and Conrad“ king 
of Burgundy arrived in Italy, they had a conference at 
Verona + with the Italian lords ; and, at their repeat- 
ed remonſtrances, the Emperor, with their unanimous 
conſent, made a law, that whenever there happened 
any diſputes about inheritances, and one of the parties 
inſiſted upon the legality of his title, and the other 
maintained its being falſe, the affair thould be decided 
by combat; that the ſame rule ſhould be obſerved in 
conteſts relating to fiefs, and that the clergy ſhould be 
ſubje& to the ſame law, but ſhould fight by their cham- 
pions. Here we ſee that the nobility inſiſted on the 
trial by combat, becauſe of the inconveniency of the 
proof introduced by the clergy; that notwithſtanding 
the clamours of the nobility, the notoriouſneſs of the 
abuſe, which called out loudly for redreſs, and the au- 
thority of Otho, who came into Italy to ſpeak and act 


as maſter, Rill the clergy held out in two councils; in 


fine, that the joint concurrence of the nobility' and 
princes having obliged the clergy to ſubmit, the cuſtom 
of judicial combats muſt have been conſidered as a 
privilege of the nobility, as a barrier againſt injuſtice, - 
and as a ſecurity of property, and from that very mo- 
ment this cuſtom muſt have gained ground. This was 
effected at a time when the power of the emperors was 
great, and that of the popes inconſiderable; at a time 
when the Othos came to revive the dignity of the em- 
pire in Italy. ; 

I ſhall make one reflection which will corroborate 
r that the cuſtom 


* Otho the Second's noch, ſon to Rodolphus, and king of 
Transjuran Burgundy, * 


1 In the year 988. 


Cum gn hoc ab omnibus imperiales aures pulſarentur, Law of 
the Lombards, book ii. tit. 55. ch. 34, 


- of 


” * 
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of negative proofs produced that of judicial combat. 
The abuſe complained of to the Othos was, that a 
perſon who was charged with having a falſe title to an 
eſtate, defended himlelt by a negative proof, declaring 
upon the goſpel it was not falſe. What was it they 
did to reform this abuſe ? they revived the cuſtom of 
judicial combats. 

I was in a hurry to ſpeak of the conſtitution of 
Otho II. in order to give a clear idea of the diſputes 
between the clergy and the laity of thoſe times. 'There 
had been indeed a conſtitution of Lotharius I. * of 
an earlier date, who, upon the ſame complaints and 
diſputes, being deſirous of ſecuring the juſt poſſeſſion of 
property, had ordained that the notary ſhould make 
_ oath that the deed or title was not forged ; and if the 
. Notary ſhould happen to die, the witneſs ſhould be 
ſworn who had ſigned it. The evil, however, (til 
continued, till they were obliged at length to have re - 
courle to the remedy above-mentioned. 

Before that time I find, that, in the general afſem- 
blies held by Charlemagne, the nation repreſented to 
him , that, in the actual ſtate of things, it was ex- 
tremely difficult but that either the accuſer or the ac- 
cuſed muſt forſwear themſelves ; and that for this rea- 
ſon it was much better to revive t he judicial combat 
which was accordingly done. 

The uſage of judicial combats gained ground among 
the Burgundians, and that of the oath was limited. 
Among the Goths, the laws of Chaindaſuinthus and 
Receſſuinthus left not the leaſt veſtige of the trial by 
combat; this cuſtom had been reſtrained by the clergy ; 


la the law of the Lombards, b. F. tit. 55. § 33. In the copy 
which Mu atori made u of, it is attributed to the emperor Guido. 


T lo the law of the Lombards, b. ii. tit. 55. $ 23. 


but, 
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but, in proceſs of time “, thoſe people put a ſtop to 
the violence which they had ſuffered in this reſpect. 
The firſt kings of the Lombards gave a check to 
the cuſtom of judicial combat F. Charlemagne t, 
Lewis le Debonnaire, and the Othos, made divers ge- 
neral conflitutions, which we find inſerted in the laws 
of the Lombards, and added to the Salic laws, where- 
by the practice of legal duels, at firſt in criminal, and 
afterwards in civil affairs, obtained a greater extent. 
They knew not what to do. The negative proof by 
oath had its inconveniencies, that of legal duels had 
its inconveniencies alſo ; hence they often changed, ac- 
cording as the one or the other affected them moſt. _ 
On the one hand, the clergy were pleaſed to ſees 
that in all ſecular affairs people were obliged to have 
recourſe to the altars ||; and, on the other, a haughty 
nobility were fond of maintaining their rights by the 
ſword. 
] would not have it inferred, that it was the cider 
who introduced the cuſtom ſo much complained of by 
the nobility. This cuſtom was derived from the ſpirit 
of the barbarian laws, and from the eſtabliſhment of 


In palatio quoque, Bera comes Barcinonenſis, cum impe- 
* teretur a quodam Sunila, & infidelitatis argueretur, cum eodem 
* ſecundum legem propriam, utpote © uterque Gothns erat, e- 
queſtri prœlio congreſſius eſt & victus. I cannot recollect where 
] bad this paſſage from, - 

+ See in the law of the Lombards, b. 3, tit. 4. and tit. 9. F 23, 
and d. ii. tit. 35. § 4. and g. and tit. 5s. F r, 2, and 3. The re- 
gulations of Rotharis: and in 5 15. that of Luitprandus. | 

þ Ibid. b. ii. tit. 5s. 23. 

The judicial oaths were made at that time in the churches, and 
ducing the firſt race of our kings there was a chapel ſet apart in the 
royal palace, for the affairs that were to be thus decided. „See the 
Formulas of Marculfus, b. i. chap. 38. the laws of the Ripua- 
rians; tit. 59. $ 4. tit. 65. § 5. the hiſtory of Gregory of Tours, 
the capitulory of the year $03. added to the Salic law. Fo | 


negative 
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negative proofs, But a practice that contributed to 
the impunity of ſuch a number of criminals, having 
given ſome people reaſon to think that it was proper 
to make uſe of the ſanctity of the churches, in order 
to ſtrike terror into the guilty, and to intimidate per- 
jurers, the clergy maintained this uſage, and the prac. 
tice that attended it; for in no other reſpects they 
were abfolutely averſe to negative proofs. We find in 
Beaumanoir *, that this kind of proof was never al- 
lowed in ecclefiaſtic courts ; which contributed greatly 
without doubt to its ſuppreſſion, and to weaken in 
this reſpe& the regulation of the codes of the barba- 
Tian laws. 

This will convince us more Qtrongly of the connec- 
tion between the uſage of negative proofs, and that of 
judicial combats, of which I have ſaid ſo much. The 
lay tribunals admitted of both; and both were reject - 
ed by the ecclefialtic courts. 

In chuſing the trial by duel, the nation followed ies 
military ſpirit ; for while the trial by duel was eſta- 
bliſhed as a divine decifion, the trials by the croſs, by 
cold or boiling water, which had been alſo regarded 
as divine deciſions, were aboliſhed, 5 

- Charlemagne ordained, that if any differences ſhould 
ariſe between his children, they ſhould be terminated 
by the judgment of the croſs. Lewis le Debonnaire + 
confined this judgment to eccleſtaſtic affairs; his ſon 
Lotharius aboliſhed it in all caſes; nay, he aboliſhed 
even the trial by cold water 4. 

I do not pretend to fay, that at a time when ſo few 
uſages were univerſally received, theſe trials were not 


Chap. 39. p. 212, 
+ We find his conſtitntions inſerted in the law of the Lom- 
bards, and at the end of the Salic lass. 
I 2 Ina conſtitution inſerted in the law of the Lombards, b, ii. 
tit. 55. 3 37% | | 
PEEL nA 2 | revived 
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revived in ſome churches ; eſpecially as they are men- 
tioned in a charter of Philip Auguſtus *: but I affirm 
they were very little uſed. Beaumanoir f, who lived 
at the time of St. Lewis, and a little after, enumerat- 
ing the different kinds of trials, mentions that of ju - 
dicial combat, but not a word of the others. 


CHAP. XIX. 


A new reaſon of the diſuſe of the Salie and Roman 
. laws, as alſo of the capitularies.' 


] Havs already mentioned the reaſons that occaſioned 
the diſuſe of the Salic and Roman laws, as alſo of 
the capitularies ; here I ſhall add, that the principal 
cauſe was the great extent given to juſticiary combats. 

As the Salic laws did not admit of this cuſtom, they 
became in ſome meaſure uſeleſs, and fell into oblivion, 


In like manner the Roman laws, which alſo rejected 


this cuſtom, were laid alide ; their whole attention was 
then taken up in eſtablithing the law of judicial com- 
bats, and in forming a proper digeſt of the ſeveral 
caſes that might happen on thoſe occaſions. Thewre- 

gulations of the capitularies became alſo of no manner 
of ſervice. Thus it is that ſuch a number of laws loſt 
all their authority, without our being able to tell the 


preciſe time it was loſt ; they fell into oblivion, and 
| we cannot find any others that were ſubſtituted i in their 


place. 

Such a nation had no. need of written laws; hence 
its written laws might very eaſily fall into diſuſe. 

If there happened to be any diſputes between two 
parties, they had only to order a ſingle combat. For 
this no great knowledge or abilities were requiſite. 

All civil and criminal actions are reduced to facts. 
It is upon theſe fats they fought; and not only the 


In the year 1200. f Cuſtom of Beauvoiſis, chap. 39. 
Vol. II. * ſubſtance 
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ſubſtance of the affair, but likewiſe the incidents and 
imparlances were decided by combat, as Beaumanoir 
obſerves , who produces ſeveral inſtances. 

I find that towards the commencement of the third 
race, the juriſprudence of thoſe times related entirely 
to perſonal quarrels, and was governed by the point 
of honour, If the judge was not obeyed, he inſiſted 
upon ſatisfaction from the perſon that had contemned 
his authority. At Bourges, if the provoſt + had ſum. 
moned a perſon, and he refuſed to come, his way of 


proceeding was to tell him, I ſent for thee, and 


thou didſt not think it worth thy while to come; 1 
% demand therefore ſatisfaction for this contempt.” 
Upon which they fought." Lewis the Fat reformed 
this cuſtom . 

The' cuſtom of legal duels prevailed at Orleans ||, 
even in all demands of debt. Lewis the young de- 


dlared, that this cuſtom ſhould take place only when 


* 


the demand exceeded five ſons. This ordinance was 
a local law; for in St. Lewis's 6 time it was ſufficient 
that the value was more than twelve deniers. Beau - 
mano ** heard a gentleman of the law affirm, that 


| formerly there had been a bad cuſtom in France, of 


hiring a champion for a certain time to fight their bar- 


tles in all canſes. This ſhews, that the uſage of judi- 


ciary combats muſt have . at en time a prodigious 
extent. | 


Chap. 67. page 309, and 310. | 

4 Charter of Lewis the Fat, in the year 1145, in the collection 
of ordinances, I þ Ibid. 

charter of Lewis the Young, in the year 1168, in the collec- 
tion of ordinances. 5 

§ See Beaumanoir, chap. 63. page 325- 
dee the cuſtom of NY chap. 28. page 203. 
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j 
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CHAP. XX 
Origin of the point of honour. 


WE meet with inexplicable enigmas in the codes of 
the laws of the barbarians. The law * of the. 
Friſians allow only half a ſou in compolitioa to a per- 
ſon that had been beaten with a ſtick; and yet for 
ever ſo ſmall a wound it allows more. By the Salic 
law, if a freeman gave three blows with a ſlick to ano · 
ther freeman, he paid three ſous ;- if he drew blood, 
he was puniſhed as if he had wounded him with ſteel, 
and he paid fifteen ſous: thus the puniſhment was 
proportioned to the greatneſs of the wound. The law 
of the Lombards + eſtabliſhed diifecent compoſitions 
ſor one, two, three, four blows; and ſo on. At pre- 
ſent a ſingle blow is equivalent ta a hundred thouſand. 

The conſtitution of Charlemagne, inſerted in the 
law of the Lombards 2, ordains, that thoſe who were 
allowed the trial by combat, ſhould fight with batoons. 
Perhaps this was out of regard to the clergy; or, 
probably, as the uſage of legal duels gained ground, 
they wanted to render them leſs ſanguinary. The ca- 
pitulary of Lewis le Debonnaire || allows the liberty 
of chuting.to fight either with the ſword or batoon. 
In proceſs of. time none but bondmen fought with the 
batoon g. 

Here I ſee the Girl rife and formation of 'the WY 
cular articles of our point of honour, The accuſer- 
began with declaring, in the preſence of the judge, 
that ſuch a perſon had committed ſuch an action; and 
the accuſed made anſwer, that he lied *, upon which 
the judge gave orders for the duel. It became then 


* Adcitio ſapientum Willemari, tit. 5. 


t Book i. tit, 6. $ 3. Book ii. tit. 3. & 23, 
Added to the Salic law, in 819. 
$.See Beaumaaoir, chap. 64. p. 328. % Ibid. 
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an eſtabliſhed rule, that whenever a perſon had the lie 
given him, it was incumbent on him to fight. 

Upon a man's declaring * he would fight, he conld 
not afterwards depart from his word; if he did, he 
was condemned to a penalty, Hence this rule enſued, 
that whenever a perſon had One his word, honour 
forbade him to recal it, 

Gentlemen fought one another on horſeback , and 
armed at all points; villains fought on foot t, and with 
datoons. Hence it followed, that the batoon was 
looked upon as the inſtrument of inſults and affronts ; 
becauſe {| to ſtrike a man with it, was treating him like 
2 villain. 

None but villains fought with their faces uncover- 


ed 9; ſo that none but they could receive a blow on 


the face. Therefore a box on the ear became an in- 
zury that muſt be expiated with blood, becauſe the 
perſon who received it had been treated as a villain. 
The ſeveral people of Germany were no leſs ſenſible 
than we of the point of honour ; nay, they were more 
fo. Thus the moſt diſtant relations took a very conſi- 
derable ſhare to themſelves in every affront, and on 
this all their codes are founded. The law“ of the 
Lombards ordains, that whoſoever goes attended with 
fervants to beat a man by ſurpriſe, in order to load 
him thereby with ſhame, and to render him ridicu- 
lous, ſhould pay half the compoſition which he would 


owe if he had killed him ++ ; and if through the ſame 


© See Beaumanoir, chap. 3. p. 25, and 329. 
4 Sec in regard to the arms of the combatants, Beaumanoir, 
chap. 61. p. 308. and, chep. 64. p. 328. ? 

+ Ibid. chap. 64. p. 328. See alſo the charters of St. Aubin of 
Anjou, quoted by Galland, p. 263. 

\ Among the Romans it was not infamous to be beaten with a 
ſtick, leg, 1:5 fuſtium, de iis gui notantur infama, 

$ They had only the batoon and buckler. Beaumanoir, chap. 64. 

„ Re 

++ Book i. tit. 6. 8 2 


motive 
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motive he tied or bound him, he ſhould pay three 
quarters of the ſame compoſition. 

Let us then conclude, that our forefathers were ex- 
tremely ſenſible of affronts; but that affronts of a par- 
ticular kind, ſuch as being ſtruck with a certain inſtru · 
ment on a certain part of the body, and in a certain 
manner, was as yet unknown to them. All this was 
included in the affront of being beaten, and in this 
caſe, the proportion of the exceſs conſtituted the great · 


nels of the outrage. 


CHAP. XXL. 


A new refledtion upon ths print of honour among the 
Germans. 


«© TT. was a great infamy,” ſays Tacitus, « among; 
« the Germans, for a perſon to leave his buckler 
© behind him in battle; for which reaſon a great 
« many after a misfortune of this kind have deſtroyed 
© themſelves.” Thus the ancient Salic law + allows 
a compoſition of fifteen ſons to any perſon that had 
been injuriouſly reproached with having left his buckler 
behind him. 
When Charlemagne t amended the Salic Lake he 


allowed in this caſe no more than three ſous in compo- 


ſnion. As this prince cannot be ſuſpected of having 
had a deſigu to ener vate the military diſcipline, it is 
manifeſt that this change was owing to that of the 
arms, and that from this change of arms a ras num- 
ber of uſages derive their origin. 


| C'H A P. XXII. | 

Of the manners relative to judicial combats. - 
OU connection with the fair ſex is founded on the 
happineſs attending the pleaſure of enjoyment ; 
De moribus Germanorum. + In the Pattus legis Salice. 
We have both the ancient law and that which was amended 

by this prince. 

Y-3. 0 
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on the charms of loving and being beloved; and like- 
wiſe on the deſire of pleaſing the ladies, becauſe they 
are moſt penetrating judges in reſpect to part of thoſe 
things which conſtitute perſonal merit. This general 
deſire of pleaſing produces gallantry, which is not in- 
deed love itſelf, but the delicate, the volatile, the per - 
petual diſſembler of love. 

According to the different circumſtances of every 
country and age, love inclines more to one of thoſe three 
things, than to the other two. Now I maintain, that 
the prevailing ſpirit, at the- time of our judicial com- 
bats, muſt naturally have been that of gallantry. 

I find in the law of the Lombards *, that if one of 


| the two champions was found to have any herbs fit 
for inchantment about him, the judge ordered them 


to be taken from him, and obliged him to ſwear he 
had no more. This law could be founded only on the 
vulgar opinion; it was fear (which has been ſaid to 
have invented ſo many things) that made them ima- 
gine this kind of preſtiges. As in the fingle combats 
the champions were armed at all points; and as with 

heavy arms, both of the offenfive and defenſive kind, 

thoſe of particular temper and force were of infinite 
advantage ; the notion of ſome champions having in- 
chanted arms, muſt certainly have turned the brains 
of a great many people. 

Hence aroſe the marvellous ſyſtem of chivalry. The 
minds of all ſorts of people quickly imbibed theſe ex- 
travagant ideas. Then it was that im romances they 
beheld knight-errants, necromancers, fairies, winged 
or intelligent horſes, inviſible or invulaerable men, 
magicians who concerned themſelves in the birth and 
education of great perſonages, inchaũted and diſin- 
chanted palaces, a new world in the midit of the old 


C Book ii. tit, 55. C 11% 
one, 
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one, and the ordinary courſe of nature left only to the 
lower claſs of mankind. 

Knight-errants always in armour, in a part of the 
world full of caſtles, forts, and robbers, found honour 
in puniſhing injuſtice, and in protecting weakneſs. . 
Hence our romances abound wich gallantry founded 
on the idea-0f love, joined with that of ſtrength and 
protection. 

Such was the exiginal of gallantry, when they 
formed to their imaginations an extraordinary ſet of 
men, who, at the ſight of virtue joined with beauty 
and diſtreſs, were inclined to expoſe themſelves to all 
hazards for their ſake, and to endeavour to pleaſe them 


in the common actions of life. 


Our romances of chivalry flattered this defire of 
pleaſing, and communicated to a part of Europe that 
ſpirit of gallantry, which we may venture to affirm 
was very little known to the ancients. 

The prodigious luxury of that immenſe city Rome, 
flattered the idea of ſenſible pleaſures. A certain notion 
of tranquillity in the fields of Greece, gave riſe to the 
deſcription of ſoft and amorous ſentiments *. The idea 
of knight-errants, protectors of the virtue and beauty 
of the fair-ſex, led people to that of gallantry. 

This ſpirit was continued by the cuſtom of tourna- 
ments, which, uniting the rights of valonr and love, 
added ſtill a greater importance to gallantry. 


CHAP, XO. .. 
Cf the code of laws on judicial combats. 
Sour perhaps will have a curioſity to ſee this mon- 
ſtrous cuſtom of judiciary combat reduced to prin» 


ciple, and to find a code of ſuch extraordinary laws. 
Men, reaſonable in the main, n r very” pre- 


* See the Greek romances of the middle ons P 
x judices 
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judices to rule. Nothing was more contrary to good 
ſenſe than thoſe combats; and yet, when once this 
point was laid down, a kind of prudential ARTS, en 
was uſed in carrying it into execution. 

In order to be thoroughly acquainted with the ju- 
riſprudence of thoſe times, it is neceſſary to read with 
attention the regulations of St. Lewis, who made ſuch 
great changes in the judiciary order. Defontaines was 


contemporary with that prince: Beaumanoir wrote after 
bim“; and the reſt lived ſince his time. We muſt. 


thereſore look for the ancient practice in the amend- 


ments t hat have been made of it. 


C H A = XXIV. 
Rules eſtabliſhed in the judicial combat. 


WIEN happened to be ſeveral accuſers;- 
they were obliged to agree among themſelves, - 
that the action might be carried on by a fingle proſe - 
cutor; and, if they could not agree, the perſon, before 
whom the action was brought, appointed one of them 
to proſecute the quarrel. 

When a gentleman} challenged a villain, he was 
obliged.to preſent himſelf on foot with backler and ba- 
toon; but if he came on horſeback, and armed like a: 

gentleman, they took his horſe and his arms from him, 
aud ſtripping him to his ſhirt, they obliged him to —_ 
in that condition with the villain. . 

Before the combat the magiſtrates || ordered three 
banns to be publiſhed. By the firſt the relations of the 
parties were commanded to retire; by the ſecond the- 
people were warned to be ſilent; and the third prohi- 
bited the giving any aſſiſtance to either of the parties 


530 In the year 1283. 
+ Beaumanoir, ch. vi. p. 40, and 4r; 
{ Ibid. ch. Ixiv. p. 328. | | ibid. p. 330. 
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under ſevere penalties, nay, even on the pain of death, 
if by this aſſiſtance either of the combatants ſhould hap- 
pen to be vanquiſhed. _ 

The officers belonging to the civil . OY 
ed ® the liſt or incloſure where the battle was fought; 
and, in caſe either of the parties declared himſelf defi-- 
rous of peace, they took particular notice of the actual 
ſtate in which things ſtood at that very moment, to the- 
end that they might be reſtored to the ſame ſituation, 
in caſe they did not come to an accommodation +. 

When the pledges were received either for a crime. 
or for falſe judgment, the parties could not make up 
the matter without the conſent of the lord: and, when; 
one of the parties was overcome, there could be no ac-- 
commodation without the permiſſion of the count t, 
which had ſome analogy to our letters of grace. 

But if it happened to be a capital crime, and the 
lord, corrupted by preſents, conſented to an accommo- 
dation, he was obliged to pay a fine of ſixty livres, and 
the right || he had of puniſhing the malefactor deyolved. 
to the count. 

There were a great many people incapable either of 
offering or of accepting battle. But liberty was given 
them, in trial of the cauſe, to chuſe a champion; and, 
that he might have a ſtronger intereſt in | defending the- 
party in. whoſe behalf he appeared, his hand. was cut 
off it he loſt the battle 5. 


® geaumanoir, p. 336. + Ibid. 

1 The great vaſſals had particular privileges. 

| Beaumanoir, chap. liv, p. 330. ſays, he loſt his furiſdieion 22 
thete words, in the authors of thoſe days, have not a general ſigni - 
fication, but a ſigaification limited to the affair in queſtion. Daa · 


lainet, ch. xxi. art. 29. 


& This cuſtom, which we meet with in the capitularies, was ſtill 
ſubſiſting at the time of Beaumanoir. Sce ch. Ixi. p. 315. 


When. 


— 
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When capital laws were made in the laſt century 
againſt duels, perhaps it would have been ſufficient to 
have deprived a warrior of his military capacity by the 
loſs of his hand, nothing'in-general being a greater 
mortitication to mankind than to ſurvive the loſs of 
their character. 

When in capital caſes * the duel was fought by 
champions, the parties were placed where they could 
not behold the battle; each was bound with the cord 
that was to be uſed at his en in caſe his cham- 
pion was overcome. 
The perſon that ſoecumbed in battle did not ahve: 
Joſe the point conteſted ; if, for inſtance , they fought. 
on an imparlance, he loſt only the imparlance. 


CC HAP. XXV. 6 
Of the bounds preſcribed to the cuſtem of judicial combat. 


WHEN pledges of battle had been received upon a. 
civil affair of ſmall importance, the lord en. 

the parties to withdraw them. | 
If a fact was notorious , for 1 if a man had 
been aſſaſſinated in the open market · place, then there 
was neither a trial by witneſſes nor by combat; the 


judge gave his deciſion from the notoriety of the fact. 


When the court of a lord had often determined aſter 
the ſame manner, and the uſage was thus known, the 
lord || refuſed to grant the parties the privilege of duel- 
ling, to the end that the uſages might not be e 
by the different events of the combats. 

They were not allowed to infiſt upon duelling but 
for themſelves {$, for ſome one belonging to their fami- 
ly, or for their liege lord. 


* 


„ Beaumanoir, ch. Ixiv. p. 330. wia. ch. It. ; p. 309. 
4 Tbid. ch. Ixi. p. 308. ch. xliti. p. 239. 
did. ch. Ixi. p. 414. See alſo Defontaines, ch. xxii. art. 4 


$ Bcag nanoiz; ch. iii. P- 412 
When 


TT 
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When the accuſed had been acquitted “, another re- 
lation could not infiſt on fighting him; otherwiſe difſ- 
putes would never be terminated. | 

If a perſon appeared again in public, whoſe relations, 
upon a ſuppoſition of his being murdered, wanted to 
avenge his death, there was then no room for a com- 


bat; the ſame may be ſaid +, if by a notorious abſence 
the fact was proved to be impoſſible. 


If a man t, who had been mortally wounded, bad 
diſculpated before his death the perſon accuſed, and 
named another, they did not proceed to a duel: but, 
if he had mentioned nobody, his declaration was look- 


ed upon only as a forgiveneſs on his deathbed; the 


proſecution was continued, and even among gentlemen 
they could make war againſt each other. 

When there was a war, and cne of the relations 
had given or received pledges of battle, the right of war 
ceaſed ; for then it was thought that the parties wanted 
to purſue the ordinary courſe of juſtice, wherefore he 
that continued the war would have been lententod to 
repair all damages. 

Thus the practice of judiciary combat had this ad- 
vantage, that it was apt to change a general into a 
particular quarrel, to reſtore the courts of judicature 
to their authority, and-to reduce to a civil ſtate thoſe 
who were no lenger governed but by the law of na- 
tions. 

As there are an infinite number of wiſe thingy that 
are managed in a. very fooliſh manner, ſo there are 
many fooliſh things that are very wiſely conducted. 

When a man ||, who was challenged for a crime, 
viſibly ſhewed that it had been committed by the ap- 


pellant himſelf, there could be then no pledges of 


* Beaumanoir, ch. Ixiii. p. 342+ + Ibid. 
2 Ibid. p. 323. {| Ibid. p. 324. 
battle ; 
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battle; for there is no criminal but would prefer a 
duel of uncertain event to a certain punjſhment. 
There were no duels “ in affairs decided by arbiters, 
or by ecclefiaſtic courts; nor in caſes baking to wo- 
men's doweries, 
A woman, ſays Beaumanoir, cannot fight. If a wo- 
man appealed a perſon without naming her champion, 


the pledges of battle were not accepted. It was alſo 


requiſite, that a woman ſhould be authoriſed + by her 
baron, that is, by her haſband, to appeal; but ſhe 


might be appealed without this authority. 


If either the appellant } or the appellee were under 
fiſteen years of age, there could be no combat. They 
might order it indeed in diſputes relating to orphans, 
when their guardians or truſtees were — to run 
the riſk of this procedure. 

The caſes in which a bondman was allowed to fight, 
are, I think, as follows: he was allowed to fight ano- 


ther bondman ; he was allowed to fight a freeman, or 


even a gentleman, in caſe they were appellants ; but if 
he was the appellant || himſelf, the other might refuſe 
to. fight; and even the bondman's lord had a right to 
take him out of the court. The bondman might, by 
his lord's charter {, or by uſage, fight with any free- 
man; and the church ** pretended to this right for 
her bondmen, as a mark of repoſt cue 4 to ne 


laity f. 


* . chap. 63. p. 325. | ; Ibid. 

1 Thid, p. 323. See alfo what I have faid in the 18th book, 

I Ibid. p. 322. S Defontaines, chap. 22. art 9. 
» Habeant belandi & teſtificandi licentiam, Charter of Lewis 
the. Fat, in ihe year 1118. 1 Ibid. 
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CHAP. XXVII. 
Of the jediclary combat between one of the e and one 
| of the witneſſes. * 


8 informs us *, that a perſon who ſaw a 
witneſs going to ſwear agua him, might- elude 
the ſecond, by telling the judges, that his adverſary 
produced a falſe and ſlandering witneſs: and if the 
witneſs was willing to maintain the quarrel, he gave 
pledges of battle. They troubled themſelves no far- 
ther about the inqueſt; for if the witneſs was over - 
come, it was decided, that the party had produced a 
falſe witneſs, and he loſt his cauſe. 

It was neceſſary the ſecond witneſs ſhould be pre- 
vented from ſwearing; for if he had made his atteſta- 
tion, the affair would have been decided by the depoſi- 
tion of two witneſſes. But by ſtaying the ſecond, the 
depoſition of the firſt witneſs was of no manner of uſe, 

The ſecond witneſs being thus rejected, the party 
was not allowed to produce any others, but he loſt his 
cauſe; in caſe however there had been no pledges of 
battle, he might produce other witneſſes. 5 

Beaumanoir obſerves f, that the witneſs might ay 
to the party he appeared for, before he made his de- 
poſition : ** I do not care to fight for your quarrel, 
« nor to enter into any debate; but if you are willin 
« to ſtand by me, I am ready to tell the truth.“ The 
party was then obliged to fight for the witneſs, and if 
he happened to be overcome, he did not loſe his cauſe t. 
but the witneſs was rejected. | 

This, I believe, was a limitation of the ancient cuſ- 
tom; and what makes me think ſo, is, that we find 


* Chap. 61. p. 316. + Chap. 6. p. 39. and 40. 
| But if the battle was fought by champions, the champion that 
was overcome had his hand © cat off, 


Vor. II. | 2 this 
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this uſage of appealing the witneſſes, eſtabliſhed in the 
laws of the * Bavarians and 1 mn without 
any reſtriction. a 
I have already anda mention of the conſtitution of 
Gundebald, againſt which 4 Agobard and | St. Avitu 
made ſuch loud complaints. When the accuſed,” 
ſays this prince, © produces witneſſes to ſwear that he 
has not committed the crime, the accuſer may'chal. 
40 lenge one of the witneſſes to a combat; for it is ve- 
« ry juſt that the perſon who has offered to ſwear, and 
„ has declared that he was certain of the truth, ſhould: 


„ make no difficulty to maintain it,” Thus the wit- 


neſſes were deprived by this king of every kind of ſub- 
terfuge to avoid the judiciary combat. 


© C HAP. XXVII. 
Of the judicial combat between one of the parties, and one 
of the lords peers. Appeal of falſe judgment. 

As the nature of judicial combats was to terminate 
the affair for ever, and was incompatible with 9 a 

new judgment and new proſecutions; an appeal, ſuch 
as is eſtabhſhed by the Roman and Canon laws, that 
is, to A ſuperior court, in order to rejudge the pro. 
ceeding of an inferior court, was a thing unknown in 


France. 


This is a form of proceeding to which a warlike na- 


tion, entirely governed by the point of honour, was 


quite a ſtranger ; and agreeably to this very ſpirit the 
ſame methods ** were uſed againſt ,the judges as were 
allowed againſt the parties. 

An appeal among the people of this nation was a 
challenge to fight with arms, a -ghallevge, decided by 


-., 0 T6164 3. 1 Tit. 45. 


1 Letter to Lewis le Debonnaire. || Life of St, Avitus. 
& Beeumanoir, clap. 3. pl 22+ Ws 
** Ibid. chap. 61. p. 313. and chap. 67. p. 338. | 

: | 172 5 +1} <<iod, 


one 
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Chap. 27 „ 
blood, and not by an invitation to a paper-quarrel, 
the knowledge of which was deferred to een 


ages *, 1022, 

Thus St. Louis in his inſtitutions u. that an ap- 
al includes both felony and iniquity. Thus Beauma- 
ir tells us, that if a vaſſal wanted to make his com - 


faint of any outrage committed againſt him by his 


ſord, he was firſt obliged to denounce that he quitted 


his fief; after which he appealed before his lord para · 
mount, and offered-pledges of battle. In like manner 
the lord renounced the homage of his vaſſal, if he ap- 
pealed him before the count. 8 

A vaſſal to appeal his lord of falſe judgment, was 
telling him that his ſentence was unjuſt and malicious: 
now, to utter ſuch words againſt his lord, was in ſome 
meaſure committing the. crime of felony. - 

Hence, inſtead ot bringing an appeal of falſe jndg- 
ment againſt the lord who eitabliſhed and directed the 
court, they appealed the peers of whom the court it- 
ſelf was formed: by this means they avoided the crime 
of - felony ;* for they inſulted only their peers, with 
whom they could always. account for the inſult. 

It was a very ꝗ dangerous thing to appeal the peers 
of falſe judgment. If the party waited-till- judgment 
was pronounced, he was obliged to fight them all ||, 
when they offered to make good their judgment. If 
the appeal was made before all the judges. had given 
their opinion, he was obliged to fight all thoſe who 
had agreed | in their judgment. In order to avoid this 
danger, it was uſual to petition the lord 5 to give or- 
ders, that each peer ſhould give his opinion out loud; 

and when the firſt had pronounced, and the ſecond 
was Boing to do the ſame, the party told him FR he 


B. aumanvir, al 2. chap. 15. 5 | : 


ef Ibid. chap. 61. p. 310. and 311. and chap. 67. p. 337. 


| Tvid. 5. 314. C. Ibid. 


} lid. chap. 61. p. 313. 
| 2 a> was 


* 
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was a liar, a knave, and a ſlanderer, and then he had 

to fight only with that peer, 

Defontames would have it, that» befare t an appeal 
was made of falſe judgment, it was cuſtomary to let 
three judges pronounce; and he does not ſay that it 
was neceſſary to fight them all three, and much leſs 
that there was any obligation to fight all thoſe who 

had declared themſelves, of the ſame opinion. Theſe 
differences ariſe from this, that there were very few 
nſages exactly in all parts the ſame. Beaumanoir gives 
an account of what paſſed in the county of Clermont 
and Defontaines of what was practiſed in Vermandois. 
When + one of the peers had declared that he 
would maintain the judgment, the judge ordered the 
pledges of battle to be given, and likewiſe took ſecu- 
rity of the appellant that he would maintain his ap- 
yl! * peal. But the peer who was appealed gave no ſecu- 
| | rity, becauſe he was the lord's vaſſal, and was obliged 
| to defend the appeal, or to pay the lord a fine of ſixty 
livres. 
| | | If the þ appellant did not prove that the. judgment 
was falſe, he paid the lord a fine of ſixty livres, the 
ſame fine to | the peer whom he had appealed, and as 
much to every one of thoſe who had openly conſented 
to the judgment. 

When a perſon violently ſuſpected of a capital crime 
had been taken and condemned, he could make no ap- 
peal 5 of falſe judgment: for he would always ap- 
peal, either to prolong his * or to get an abſolute 


i diſcharge. 
» Chap. 22. art. 2, 10, and 11, he ſays only that each of them 
was allowed a ſmall fine. A 
+ Beaumanoir, chap. 61. p. 314. NY 
} Ibid, Defontaines, chap. 22. art, 9. || Ibid. 


$ Beaumanoir, chap, 61. p. 316, 
e "ſp 
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If a perſon ſaid * that the judgment was falſe and 
bad, and did not offer to make his words good, that 
is, to fight, he was condemned to a fine of ſix ſous: if 


A gentleman, and- to five ſous if a bondman, for the 


injurious expreſſions he had uttered, 

The judge of peers + who were overcome, forfeited 
neither life nor limbs; but the perſon who appealed 
them was puniſhed with death, o it A to be a 
capital crime p. 

This manner of aoptaliog the peers of falſe judg- 
ment, was to avoid appealing the lord himſelf. But 
if || the lord had no peers, or had not a ſufficient num - 
ber, he might at his own expence hire { peers of his 
lord paramount; but theſe peers were not obliged to 
judge, if they did not like it ; they might declare that 
they were come only to give their. opinion: in that 
particular **® caſe, the lord himſelf pronounced ſentence 
as judge ; and if an appeal of falſe judgment was made 


againſt him, it was his buſineſs to ſtand the appeal. 


If the lord happened ++ to be ſo very poor as not to 
be able to hire peers of his paramount, or. if he ne- 
glected to aſk for them, or the paramount refuſed to 
give them, then as the lord could not judge by him- 
ſelf, and as nobody was obliged to plead before a tri- 
bunal where judgment could not be given, the affair 
was brought before the lord paramount, | 


* Beaumanoir, chap. 61. p. 314. Defontaines, * 22. art. 21. 

+ Defontaines, chap. 22. art. 7. 

+ See Nefontaines, chap. 21. art. 11 and 12. and following, ad 
diſtinguiſhes the cauſes in which the „ of falſe 7 loſes, 
his life, the point conteſted, or only the imparlance. 

| Beaumanoir, chap. 6z. p. 322. Defontaines, chap. 22. art. 3. 

§ The count was not obliged to lead any. Beaumanoir, chap. 
67. p. 337. 

** No body can paſs judgment in his n. nnn 
Chap. 67. p. 336. and 337. 

+f Beaumanoir, chap. 62. p. 322- 1 1 * 


2 3 This, 


, 
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This, I believe, was one of the principal cauſes of 
the ſeparation between the juriſdiction and the fief, 
from hence aroſe that maxim of the French lawyers, 


| The fief is one thing, and the juriſdiftion another. For 


as there were a vaſt number of peers who had no ſub- 
ordinate vaſſals under them, they were incapable of 
holding their court; all affairs were then brought be. 
tore the lord paramount, and they loſt the privilege of 


- judging, becauſe they had neither power nor wall to 


claim it. 

All the peers * who had agreed to the 8 
were obliged to be preſent when it was pronounced, 
thut they might follow one another, and ſay Ter to 
the perſon who, wanting to make an appeal of falſe 
judgment, aſked them whether they followed ; for 
Defontaines ſays , that it is an; affair of courteſy 
and loyalty,' and there is no ſuch thing as evaſion 
« or delay.” From hence, I imagine, aroſe the cuſ- 
tom till followed in England, of obliging the jury to 


be all unanimous in their verdict in * to life 


and death. 

Judgment was 8 given W to the opi- 
nion of the majority: and if there was an equal divi- 
ſion, ſentence was pronounced, in criminal caſes, in 
favour of the accuſed; in caſes of debt, in favour of 
the debtor ; and, in caſes of: inheritances in favour of 


the defendant. 


Defontaines obſerves , that a peer could not exchſe 
himſelf by ſaying, that he would not fit. in court if 


there were only four I, or if the whole number, or at 
leaſt the wiſeſt part, were not preſent. This is juſt as 


if he was to ſay in the heat of an engagement, that he 
would not aſſiſt his lord, becauſe he had not all his 


_ ® Defontaines, chap. 21. art. 27. and 28. + Ibid. art. 28. 
Chap. 21. art. 37. 
This number at leaſt was neceſſary. Deſontaines, chap. 21. 


. | 
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vaſſals with him. But it was the lord's buſineſs to 
cauſe his court to be reſpected, and to chuſe the brav- 
eſt and moſt knowing of his tenants. This I mention 
in order to ſhew-the duty of vaſſals, which was to fight 
and to judge; and ſuch indeed was this duty, that to 
judge was all the ſame as to fight, 

It was lawful for a lord who went to law with his 
vaſſal in his own court, and was caſt, ta appeal one of 
his tenants of falſe judgment. But as the latter owed. 
a reſpect to his lord for the fealty he had vowed, and 
the lord, on the other hand, owed benevolence to his 
vaſſal for the fealty accepted; hence it was cuſtomary 
to make a diſtinction between the lord's affirming in 
general, that the judgment * was falſe and unjuſt, and 
imputing perſonal + prevarications to his tenant, In 
the firſt caſe, he affronted his own court, and in ſome 
meaſure himſelf, fo that there was no room for pledges 
of battle. Burt there was room in the ſecond, becauſe 
he attacked his vaſſal's honour : and the perſon, over- 
come was deprived of life and property, in order to 
maintain the public tranquillity, _ 
This diſtinction, which was neceſſary in that parti- 
cular, caſe, had afterwards a great extent. Beauma- 
noir ſays, that when the appellant of falſe jndgment 
attacked one of the peers by perſonal imputations, thea 
battle enſued z but if he attacked only the judgment, 
the peer appealed was at liberty 4 to determine the 
diſpute either by battle or by law. But as the prevail- 


ing ſpirit in Beaumanoir's time was to reſtrain the uſage 


of judicial combats, and as this liberty which had been 


granted to the peer appealed, of defending the judg- 


ment by combat or not, is equally contrary to the ideas 

of honour eſtabliſhed in thoſe days, and to the obliga- 

tion the vaſſal lay under of defending his lord's juriſ- 
* Beaumanoir, chap. 6y. p. 337. + Ibid. 5 


| Ibid. p. 337. and 339. FD 
| diction; 
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dition; I am apt to think, that this diſtinction of 
Beaumanoir's was owing to a new CIs! V. 
the French. 

I would not have it ne that all appeals of | 
falſe judgment were decided by battle : it fared with 
this appeal as with all others. The reader may recol- 
le& the exceptions mentioned in the 25th chapter. Here 

it was the buſineſs of the ſuperior court to examine 
- whether it was proper to Ferm the pledges of- bat- 
tle or not. 

There could be no e of kalle judgment againſt 
the king's court; becauſe as there was no one equal to 
the king, no one could appeal him; and as the king 
had no ſuperior, none could appeal from his court. 

This fundamental regulation, which was neceſſary 

as a political law, diminiſhed alſo as a civil law the 
abuſes of the judicial proceedings of thoſe times. When 
- a lord was afraid * that his court would be appealed 
of falſe judgment, or perceived that they were deter- 
mined to appeal; if juſtice required there ſhould be 
no appeal, he might petition for peers from the king's 
court, who cbuld not be appealed of falſe judgment. 
Thus King Philip, ſays Defontaines +, ſent his whole 
counſel to judge an affair in the court of the- abbot of 
Corbey. 
If the lord could not have judges from the king, he 
might remove his court into the king's, if he held im- 
mediately of him: but if there were intermediate lords, 
he had recourſe to his paramount, going from one 
lord to another, till he came to the ſovereign. 

Thus, notwithſtanding they had not in thoſe 405 
neither the practice nor even the idea of our modern 
appeals, yet they had recourſe to the king, who was 
the ſource from whence all thoſe rivers flowed, and 
the ſea into which they returned. 


| .* Defontaines, chap, 23. art. 14. + Ibid. | 
25 * CHAP. 
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CH AP. XXVIII. 
Of the appeal of default of juſtice. 
F appeal of default of juſtice was when the court 


of a particular lord deferred, evaded, or refuſed. 

to do juſtiee to the parties. | 
During the time of our princes of the ſecond race, 
though the count had ſeveral officers under him, their 
perſon was ſubordinate, but not their juriſdiction. 


Theſe officers, in their court · days, aſſizes, or placita, 


gave judgment in the laſt reſort as the count himſelf; all 
the difference conſiſted in the diviſion of the juriſdiction. 
For inſtance, the count had the power “ of condemn- 
ing to death, of judging of liberty and of the reſti- 
tucion of goods, which the centenarii had not. 

For the ſame reaſon, there were higher cauſes re- 
ſerved to the king; namely, thoſe which directly con · 
cerned the political order of the ſtate. Such were the 
diſputes between biſhops, abhots, counts, and other 
grandees, whom the kings judged together with the 
great vaſſals 1. 

What ſome has have advanced, namely, that an 
appeal lay from the count to the king's commiſſary, or 
miſſus dominicus, is not well grounded. The count 
and the miſſus had an equal juriſdiction || independent 


of each other: the whole difference was 6, that the 


miſſus held his placita, or aſſizes, four * in the 
year, and the count the other eight. 


„Third capitulacy of the year B12. art. 3. edition of Baluſiuss 
p. 497. and of Charles the Bald, added to the law of the Lom- 
bards, b. 2. art. 3. . 
+ Third capitulary of the year 812. art. 2. edit. of Baluſ. p. 497. 
Cum fidelibus. Capitulary of Lewis 1 Debonnaire, edition 


of Baluſius, p. 667. 
{ See the capitulary of Charles the Bald, added to the law of the: 


Lombards, b. 2. art, 3. 
§ Third capitulary of the year 812. art. 4. K 


- 
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If a perſon who had been condemned at an aſſize *, 
demanded to have his cauſe tried over again, and was 
afterwards caſt, he paid a fine of 15 ſous, or received 
15 blows from the judges who had decided the affair. 

When the counts or the king's commiſſaries did not 
find themſelves able to bring the great lords to reaſon, 
they made them give bail or ſecurity , that they 
would appear in the king's court: this was to try the 


cauſe, and not to rejudge it. I find in the capitulary 


of Metz a law t, by which the appeal of falſe judg- 
ment to the king's court is eſtabliſhed, and all other 
kinds of appeal proſcribed and puniſhed, | 
If they refuſed to ſubmit to the judgment of the 
ſheriffs ||, and made no complaint, they were impri- 
ſoned til} they had ſubmitted ; - but, if they complain- 
ed, they were conducted under a proper guard before 
the king, and the affair was examined in his court. 
There could be hardly any room then for an appeal 


of default of juſtice ; for ſo far was it from being uſual 


in thoſe days to complain, that the counts and others, 


who had a right of holding aſſizes, were not exact in 


diſcharging this duty; that $, on the contrary, it was 
a general complaint that they were too exact. Hence 


we find ſuch numbers of ordinauces, by which the 


counts, and all other officers of juſtice whatſoever, are 
forbid to hold their aſſizes above thrice a- year. It 


was not ſo neceſſary to chaſtiſe chord ER as.to 
check their activity. is 15 


But, after an innumerable KEV of petty 151 


ſhips had been formed, and different degrees of vaſſa · 


lage eſtabliſhed, the be og certain onal in hold- 


- * Placitum, 
+ This appcars by the formulas, charters, and the capitularies. 
I la the year 757, edit. of B:luſws, p. 189. art. 9. & to. an! 

the ſynod apul Vernas in the ycar 558. art. 29. edit, of Baluſius, 

page 175. Theſe two capitularzes were made under king Pepin. 
I The officers under the count Scabiri, 
§ See the law of the Lombards, b. il. tit. 52. art. 23. 


ing 
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ing their courts gave riſe to this kind of appeal *, eſ- 
pecially as very conſiderable profits accrued to the lord 
ramount from the ſeveral fines. , ' 

As the cuſtom of judicial combats gained every an 
more ground, there were places, caſes, and times, in 
which it was difficult to aſſemble the peers, and conſe - 
quently in which juſtice was delayed. The appeal of 
default of juſtice was therefore introduced, an appeal 
that has been often a remarkable æra in our hiſtory, 
becauſe moſt of the wars of thoſe days were imputed 
to a violation of. the political law, as the caſe, or at 
leaſt the pretence of our modern wars, is the infringe* 
ment of the law of nations. - 

Beaumanoir ſays f, that in the caſe. of default of 


juſtice, battle was not allowed. The reaſons are theſe : 


1. They could not challenge the lord, becauſe of the 
reſpe& due to his perſon ; neither could they challenge 
the lord's peers, becauſe the caſe was clear, and they 
had only to reckon. the days of the ſummons, or of 
the other delays; there had been no judgment paſſed, 
conſequently there could be no appeal of falſe jddg - 
ment: in fine, the crime of the peers offended the lord 
as well as the party, and it was againſt rule that there 
ſhould be battle between the lord and his peers. 

But t, as the default was proved by-witnefles before 
the ſuperior court, the witneſſes might be challenged, 
and then neither the lord nor his court were affended. 

In caſe the default was owing to the lord's tenants 
or peers by deferring juſtice, or by evading judgment 
after paſt delays, then theſe peers were appealed of de- 
fault of juſtice before the paramount; and, if they were 
caſt, they paid a fine to their lord ||; The latter could 


0 There are inſtances of appeals of default of juſtice as early as 
the time of Philip Auguſtus. 
+ Chap. 61. p. 315. | neal chap. 61, page 315. 


I Defontaines, 11785 al, art. 24. 
not 


- 


* 


276 THE SPIRIT OF LAWS. Book XXxvIII. 


not give them any aſſiſtance; on the contrary, he ſeized 
their fief till they had each paid a fine of fixty livres. 
2. When the default was owing to the lord, which 
was the caſe whenever there happened not to be a ſuf- 
ficient number of peers in his court to paſs judgment, 
or when he had not aſſembled his tenants, or appoint- 
ed ſomebody in his room to aſſemble them, an appeal 
might be made of the default before the lord para- 
mount; but then the party * and not the lord was 
ſummoned, becauſe of the reſpe& due to the latter. 
The lord demanded to be tried before the paramount, 
and if he was acquitted of the default, the cauſe was re- 
manded to him, and he was hkewiſe paid a fine of ſixty 
livres +. But, if the defan}t was proved; the penalty in- 
flicted | on him was to loſe the judgment of the cauſe, 
which was to be then tried in the ſuperior court. In fact, 
the complaint of default was made with no other view. 
3. If the lord was ſued in his own court l, which 
never happened but upon diſputes relating to the fief, 
after letting all the delays paſs, the lord himſelf { was 
farmmoned before the peers in the ſovereign's name, 
whoſe permiſſion was neceflary on that oecaſion. The 
peers did not make the ſummons in their own name, 
becauſe they could not ſummon their lord, but they 
eould ſammon for their lord “*. 
Sometimes f the appeal of default of juſtice was 
followed with an appeal of falſe jadgment, when the 


„ Ibid, art. 31, + Beaumanoiy, - chap. 61. page 312. 

} Defontaines, chap. zr. art. 29. 

This was the cafe in the famous difference between the lord of 
Nelle and ſoan Counteſs of Flanders, under the reign of Lewis VIII. 
He ſned her in her own court of Flanders, and ſummoned ber to 
give judgment within forty days, and aftcrwards appealed in default 
of juſtice to the king's court. She anſwered, he ſhould be judged by 
his peers in Flanders. The king's court determined that he ſhould 
not be remanded, and that the counteſs ſhould be ſummoned. 

& Beaumanoir, chap. 34. * Deſontaiacs, chap. 21. art. 9. 

1 Beaumanoir, chap. 61. page 34- | 

<2 lord 
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lord had cauſed judgment to be . We 
the default. 
The vaſſal“, who had wivagfaily ede his herd 
of default of juſtice, was ſentenced to pay RATIO 
cording to his lord's- pleaſure. ; 
The inhabitants of Gaunt + had appealed "ry Eart 
of Flanders of default of jultice before the king, for 
having delayed to give judgment in his pwn court. 
Upon examination it was found, that he had uſed leſs 
delays than even the cuſtom. of the coumry allowed: 
They were therefore remanded to him; upon which 
their effects, to the value of ſixty thouſand livres, were 
ſeized. They returned to the king's court in order to 
have this fine moderated ; but it was decided, that the 
Earl might inſiſt vpon this fine, and even more if he 
pleaſed. Beaumanoir was preſent at thoſe judgments. / 
4. In other diſputes which the lord might have with 
his vaſſal, in reſpect to the body or honour of the latter, 
or to goods that did not belong to the fief, there was 
noroom for an appeal of default of juſtice, becauſe the 
cauſe was not tried in the lord's court, but in that of 
the paramount; vailals, ſays Defontaines t, having no 
power to give judgment on the body of their lord. 
I have been at ſome trouble to give a clear idea of 
thoſe things, which are ſo obſcure and confuſed in old 
authors, that to draw them from the chaos in which 
they were involved, may be reckoned a new diſcovery. 


CHAP. XXIX. 
Epoch of the reign of St, Lewis. 


87. Lewis aboliſhed the judicial combats in all the 
courts of his demeſne, as appears by the ordi- 


v Beaumanoir, chap. 6. p. 312. But he that was neither tenant 
nor vaſſal to the lord paid only a fine of ſixty livres. Ibid. 


+ Beaumanoir, chap, 6, p. 318. | Chap. 21. art. 35. | 


Vor. II. Aa Nance 
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nance he publiſhed * on that account, and by the inſti. 
4utions F. 

But he did not ſuppreſs them in the courts of his 
barons}, except in the caſe of appeal of falſe judgment. 

A vaſſal could not appeal the court of his lord of 
Falſe judgment, without demanding a judicial combat 
againſt the judges who had pronounced ſentence. But 
St. Lewis | introduced the practice of appealing of 
falſe judgment without &ghting, a change that may 
de reckoned a kind of revolution. 

He declared 5, that there ſhould be no appeal of 
falſe judgment in the lordſtips of his demeſne, becauſe 
it was a crime of felony. In fact, if it was a kind of 
felony againſt the lord, by a much ſtronger reaſon it 
was felony againſ the king, But he conſented they 
might demand an amendment ** of the judgments 
paſſed in his courts,” not becauſe they were falſe or ini- 
quitous, but becauſe they did ſome prejudice ff. On 
the contrary, he ordained, that they ſhould be obliged 
to make an appeal of falſe judgment againſt the courts 
of the barons ff, in caſe of any complaint. 

It was allowed by the inftitations, as we have al- 
ready obſeryed, to bring an appeal of falſe judgment 
againſt the courts in the king's demeſnes. They were 
obliged to demand an amendment before the ſame 
court; and, in caſe the bailiff refuſed the amendment 
demanded, the king gave leave to make an appeal || 
to his court, or rather, interpreting the inſtitutions by 
themſelves, to preſent him a requeſt or petition $5. 


* In the year 1260. 

+ Book i. chap. 2. & 7. and book ii. chap. 10. & 12. 

t As appears every where in the 1 Cc. and Beau · 
manoir, chap. 61. page 309. 

q "Inſtitutions, book i. chap. 6. and book ii, chap. 15. 

8 Idid. book ii, chap. 15. 

2. Ibid. book i. chap. 78. and book ii. chap. rs. . 

++ Ibid. book. i. chap. 78. it Tbid. book ii. chap. ˖5. 

A-Tbid, chap, 78. 80 Ibid, chap, 15. 

5 With 
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With regard to the courts of the lords, St. Lewis, 
by permitting them to be appealed of falſe. judgment, 
would have the cauſe brought“ before the royal tribu- 
nal, or that of the lord-paramount, not to be + decided 
by duel but by witneſſes, purſuant to a form of proceed- 
ing, the rules of which he laid down in the inſtitutions t. 

But Thus, whether they could falſify the judgment, as 
> of in the courts of the barons, or whether they could not 
falſiſy, as in the courts of his demeſne, he ordained,. 
that they might __ without running the hazard of 
al of a duek | 
Defontaines || gives us the two firſt examples he erer 
d of ſaw, in which they proceeded thus without a legal' 
duel; one in a cauſe tried at the court of St. Quintin, 


they which belonged to the king's demeſne, and the other 
155 in the court of Pbathieu; where the count who was 
Nö preſent oppoſed the ancient juriſprudence: but theſe 
Oa two cauſes were decided by law. | 
ged Here perhaps it. will be. aſked, why St. Lewis or- 
orte dained for the courts of his barons a different form of 


proceeding fr” m that which he had eſtabliſhed in the 
1. eourts of his demeſne? The reaſon is this: when St. 
Lewis made the regulations for the courts of his de- 


ent 
rere meſnes, he was not checked nor confined in his views: 
ame but he had meaſures to keep with the lords who en- 


joyed this ancient prerogative, that cauſes ſhould not 
17 be removed from their courts, unleſs the party was 
; by willing to expoſe himſelf to the dangers of an appeal of a 
falſe judgment. St. Lewis preſerved the uſage of this 
appeal; but he ordained that it ſhould be made without 
a judicial combat ;.that is, in order to render the change 


eau + * But, if they wanted to appeal without fallifying the judgment, . 
the appeal was not admitted. Inſtitutions, book ii. ch. 15. 
+ Book ii. ch. 6. & 47. and book ii. ch. 15. and Beaumanoir, 
ch. xi. page 38. 
Book i. ch. 1, 2, and 3. Ch. xxii. art. 16, & 17. 
Aa 2 | more 
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more inſenſible, he ſuppreſſed the thing, and continued 
the terms. 

This regulation was not univerſally received in the 
courts of the lords. Beaumanoir “ ſays, that in his time 
there were two ways of judging; one according to the 
king's eſtabliſhment, and the other purſuant to the an- 
cient practice; that the lords were at liberty to follow 
which way they pleaſed ; but, when they had pitched 
upon one in any caule, they could not afterwards have 
recourſe to the other. He adds , that the count of 
Clermont followed the new practice, while his vaſſals 


kept to the old one, but that it was in his power to re- 


eſtabliſli the ancient practice whenever he pleaſed, other- 
wiſe he would have leſs authority than his vaſſals. 

It is proper here to obſerve, that France was at that 
time |} divided into the country of the king's demeſne, 
and that which was called the country of the barons, 
or the baronies, and, to make uſe of the terms of Sr. 
Lewis's iuſtitutions, into the country under obedience 
to the king, and the country out of his. obedience. 
When the kings made ordinances for the country of 
their own demeſne, they employed their own fingle 


authority, But, when they publiſhed any ordinances. 


that concerned alſo the country of their barons, they 
were made ||. in concert with them, or fealed and ſub- 
ſcribed by them; otherwiſe the barons received or re- 
fuſed them, according as they ſeemed conducive to the 


* Ch. Ki. page 309. 'F Ibid. 
I See Beaumanoir, Defontaines, and the inſtitutions, book ii. 


ch. 10, 11, rs, add others. 


{| See the ordinances at the beginning of the third race in the col- 
lection of Lavriere, eſpecially thoſe of Philip Auguſtus en eecleſi- 
aſtic juriſdittion, and that of Lewis VIII. concerning the Jews, and 
the charters related by Mr, Bruſſels, particular'y that of Si. Lewis, 
en the leaſe and recovery of lands, and the feodal majority of youag 
women, tome ii, book xxxil. page 35, & ibid. the ordinance of 


Philip Auguſtus, page 7+ | ; good 


*« Www 
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d of their baronies. The rear · vaſſals were upon the 
ſame terms with the great vaſſals. Now, the inſtitutions 
were not made with the conſent of the lords, though 
they regulated matters which to them were of great 
importance ; but they were received only by thoſe who 
believed they would redound to their advantage. Ro- 
bert, ſon of St. Lewis, received them in his county of 
Clermont; yet his vaſſals did not think proper to con 
form to this practice. | 


C HAP. XXX. 
Obſervations on appeals. 


E Apprehend that appeals, which were challenges to 
a combat, muſt have been made immediately on the 


| ſpot. ** If the party leaves the court without appeal- 


ing,“ ſays Beaumanoir “, „ he-loſes his appeal, and 
& the judgment ſtands good.“ This continued ſtill in 
force even after all the reſtrictions of judicial combats. 


C H A- P. XXXI. 

| The ſame ſubject continued. 

HE villain could not bring an appeal of falſe- 

judgment againſt the court of his lord. This we 
learn from Defontaines t, and is confirmed, moreover, 
by the inſtitutions |]. Hence Defontaines q ſays, * Be- 
«tween i.e lord and his villain there i is no other judge 
© but God.“ | 

It was the cuſtom of judicial combats that had de- 
prived the villains of the privilege of appealing their 
. court of falſe judgment *, And ſo true is this, 


+ 855 the iaſſitutions 4 St. Lek book ii. he 15. the ordinance © 
of Charles VII. in 145 3. 


} Chap. 27. art;21, & 22. Book i. ch. 236. 
§ Chap. z art. 8. 90 Chap. 32. art, 14. 
A A. 3 \ t hat · 
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That thoſe villains *, who by charter or cuſtom had a 
Tight to fight, had alſo the privilege of appealing their 
lord's court of falſe judgment, even though the peers 
who judged them were gentlemen : and Defontaines 
propoſes expedients to gentlemen, in order to avoid the 
ſcandal of fighting with a villain by whom they had 
been appealed of falſe judgment. 

As the practice of judicial combats began to decline, 
and the uſage of new appeals to be introduced, it was 
reckoned unjuſt that freemen ſhould have a remedy 
againſt the injuſtice of the court of their lords, and the 
villains ſhould not; hence the parliament received their 
appeals all the ſame as thoſe of freemen. 


0 C HAP. XXXII. 
0:4 The- ſame ſubjett continued. 


Wurd an appeal of falſe judgment was brought 


againſt the Jord's court, the lord appeared in 
-perſon before his paramount to defend the judgment of 
his court. In like manner}, in the appeal of default of 
juſtiee, the party ſummoned before the lord- paramount 
brought his lord along with him, to the end that, if the 
default was not proved, he might recover his juriſdiction. 
In proceſs of time, as the practice obſerved in theſe 
two particular caſes was become general by the intro- 
duction of all ſorts of appeals, it ſeemed very extra- 
ordinary that the lord ſhould be obliged to ſpend his 
whole life in ſtrange tribunals, and for other people's 


* Defontaines, ch. 22. art. 7. This article and the 2 tſt of the 
224d chapter of the ſame author have been hitherto very ill explain- 
ed. Defontaines does not oppoſe the judgment of the lord to that 
or the gentleman, becauſe it was the ſame thing; but he oppoſes 
the common villain to bim who had the privilege of fighting. 

+ Gentlemen may be always appointed Judges. r 
ch, 21. art. 49. | 

+ Defontaines, ch. 21. art. 33, 


affairs. 


( 


a Cav he, >... AS 
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affairs. Philip of Valois * ordained, that none but 
the bailiffs ſhould be ſummoned; and, when the uſage. 
of appeals became ſtill more frequent, the parties were 
obliged to defend the appeal: the fact ꝶ of the judge 
became that of the party. 

I took |. notice that, in the appeal of default of - 
juſtice, the lord loſt only the privilege of having the. 
— tried in his own, court. But, if the lord bimiſelf 
was ſued as a party ||, which was become a very com- 
mon practice h, he paid a fine of ſixty livres to the king, 
or to the paramount before whom the appeal was 
brought. From thence aroſe the uſage, after appeals 
had been generally received, of fining the lord upon 
the amendment of the ſentence of his judge; an ulage 
which laſted a long time, and was contirmed by the. 
ordinance of Ruſſillon, but fell at length to the ground 
nga its own abſurdity. 


CHAP. XXXIIL. 
The ſame ſubject continued. 


N the practice of judicial combats, the perſon who 
had appealed one of the judges of falſe judgment, 
might loſe *® his cauſe by the combat, but could not 
polſibly gain it. In fact the party, who had a judg- 
ment in-his favour, ought not to have been deprived 
of it by another man's act. The appellant therefore, 


who had gained the battle, was obliged to fight like- 


wiſe againſt the adverſe party, not in order to know 
whether the judgment was good or bad, (for this 
judgment was ont of the cale, being reverſed by the 
combat), but to determine whether the demand was 


* In the year 1332. 
+ See the ſituation of things in Boutillier's time, who lived in the 
year 1402. Somme Rurale, book i. pages 19 and 20. 
See ch. 30. || Beaumanoir, ch. 61. page 312 and 318. 
$ Ibid, ** Defontaines, ch. 21. art. 14. | 
juſt 
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juſt or not; and it was on this new point they fought.. 
From thenee proceeds our manner of pronouncing ar 
reſts, The court annuls the appeal; the court annuls 
te the appeal, and the judgment againſt which the ap. 
te- peal was brought.“ In effect, when the perſon- 
who had made the appeal of falſe judgment happened 
to be overcome, the appeal was reverſed; when he 
proved victorious, both the judgment and the appeal 
were reverſed: then they were obliged to proceed to a 
new judgment. 
This is ſo far true, that, wike the cauſe was tried 
by inqueſt; this manner of pronouncing did not take 
place: witneſs what M. de la Roche Flavin “ ſays, 
namely, that the chamber of inqueſts could not uſe 
this form at the beginning of its creation. 


HA XIXIP 
In what manner the proceedings at law became ſecret, 
33 had introduced -a public form of proceed 
ing, ſo that both the attack and the defence were 
_ equally known, © The witneſſes,” ſays Beaumanoir+; 
© ought to give in their teſtimony in open court.“ 
Boutillier's commentator ſays, he had learned of an- 
cient practitioners, and from ſome old manuſcript law-- 
books, that criminal proceſſes were anciently carried on. 
in public, and in a form not very different from the. 
' public judgments of the Romans.. - This was owing to- 
their not knowing how to write, a thing in thoſe days. 
very common. The ufage of writing fixes the ideas, 
and preſerves the ſecret; but, when this uſage is laid. 
aſide, nothing but the publicneſs of the proceeding is. 
capable of 'fixing thoſe ideas. . 
And, as uncertainty | might eafily-arife in reſpect to 
what had been judged by vaſſals, or pleaded before vaſ- 
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fals, they could therefore refreſh; their memory, every 
time they held a court, by what was called proceedings 
on record“. In that caſe it was not allowed to chal- 
lenge the witneſſes to eombat; for then there would be 
no end of diſputes. 

In proceſs of time a ſecret form of a 
introduced. Every thing before had been public; every 
thing now became ſecret ; the interrogatories, the in- 
formations, the re-examinations, the confronting of 
witneſſes, the opinion of the public proſecutor; and this 
is the preſent practice. The firſt form of proceeding 
was ſuitable to the government of that time, as the new 
form was proper to the government ſince eſtabliſned. 

Boutillier's commentator fixes the epoch of this change 
to the ordinance in the year 1539. I ant apt to believe 
that this change was made inſenſibly, and paſſed from 
one lordihip to another, in proportion as the lords re- 
nounced the ancient form of judging, and that derived. 
from the inſtitutions of St. Lewis was improved. In 
fact, Beaumanoir ſays , that witneſſes were publicly 


heard only in caſes in which it was allowed to give 
_ Pledges of battle: in others they were heard in ſeeret, 


and their depoſitions- were reduced to writing. The 
proceedings became therefore ſecret win r ceaſed. 
to give ** of battle. 
CHAP. XXXV. 3 
Of the cofles 


| 1x former times no one was condemned in France to 


the payment of coſts t in temporal courts. 'The party 


| caſt was ſufficiently puniſhed by ſentences of pecuniary. 


They proved by witneſſes what had been already. _ * or 
decreed in court. ; 


+ Chap. 39. page 218. 
t Defontaines in his chunſel, chap, 23. art. 3 and 8. and neau- 


manoir, chap. 33. Inſtitutiom, book i. chap. 90. . 
N fines 
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fines to the lord and his peers. From the manner of 

proceeding by judicial combat it followed, that the par- 

ty who was condemned and deprived of life and for- 

tune, was puniſhed as much as he could be ; and, in the 

other caſes of the judicial combat, there were fines 

ſometimes fixed, and ſometimes dependent on the dif. 
poſition of the ford, which were ſufficient to make peo- 

ple dread the events of ſuits. The ſame may be ſaid of 
cauſes that were not decided by combat. As the lord' 
had the chief profits, ſo he was alſo at the chief ex- 

pence, either to aſſemble his peers, or to enable them 
to proceed to judgment. Beſides, as diſputes were ge- 

nerally determined on the ſpot, and without that infi- 
nite multitude of writings which afterwards followed, 

there was no neceſſity of allowing coſts to the parties. 

The cuſtora of appeals naturally introduced that of 
giving coſts. Thus Defontaines ſays “, that when they 
appealed by written Jaw, that is, when they followed: 
the new laws of St. Lewis, they gave coſts, but that in. 
the uſual cuſtom, which did not permit them to appeal- 
without falſifying the judgment, no coſts were allowed. 
They obtained only a ſine, and the poſſeſſion for a year 
and a day of the thing conteſted, if the cauſe was. 

remanded to the lord. 

But when the number of appeals inereaſed from the- 
new facility of appealing + ; when, by the frequent uſage 
of theſe appeals from one court to another, the parties 
were continually removed from the place of their reſi - 
dence; when the new method of proceeding multiplied 
and eternized the ſuits ; when the art. of eluding the 
very juſteſt demands was refined ;- when the parties at 
law knew how to fly __ in order to be followed; 


» Chap. 22. art. 8. 
+ At preſent when they are ſo inclined to appeal, ſays Boutillier, 
Somme.Rurale, book i. tit. 3. page 16. 
| | when: 


L 


2 [In the year 1324. + Advocatus de parte publica. 
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when actions proved deſtructive, and pleas eaſy; when 
the reaſons were loſt in whole volumes of writings; 
when the world was filled with members of the law, 
who were ſtrangers both to law and juſtice; when 
knavery found advice where it found no ſupport, then 
it was neceſſary to deter litigious people by the fear of 
coſts. They were obliged to pay coſts for the judgment, 
and for the means they had employed to elude it. Charles 
the Fair made a general ordinance on that ſubje&®, 


C HAP. XXXVI. 
Of the public proſecutor. 


AS by the Salic, Ripuarian, and other barbarous 
laws, crimes were puniſhed with pecuniary fines, 
they had not in thoſe days, as we have at preſent, a 
public officer who has the care of criminal proſecutions. 
In effect, the iſſue of all cauſes being reduced to the 
reparation of damages, every proſecution was in ſome 
meaſure civil, and might be managed by any one. On 


the other hand, the Roman law had popular forms for 
the proſecution of crimes, which were inconſiſtent with 


the office of a public proſecutor. 
The cuſtom of Judicial combats was no leſs oppoſite 
to this idea; for who is it that would chuſe to make 


himſelf every man's champion againſt all the world? 


I find in the collection of formulas, inſerted by Mu- 
ratori in the laws 'of the Lombards, that under our 
princes of the ſecond race there was an advocate of the 
public proſecutor. But whoſoever pleaſes to read the 


entire collection of theſe formulas will find, there was a 


total difference between thoſe officers and what we now 
call the public proſecutor, our attorney-generals, our 
king's ſolicitors, or our ſolicitors of the nobility, The 


\ 


former 
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former were rather agents of the public for the 
ment of political and domeſtic affairs than for the civil 
In fac, we do not find in theſe formulas that they were 
intruſted with criminal proſecutions, or with cauſes re. 
lating to minors, to churches, or to the condition of 
mo | 
I ſaid that the eſtabliſhment of A public proſecutor 
was repugnant to the uſage of judicial combats. I find 
notwithſtanding, in one of thoſe formnlas, an advocate 
of the public proſecutor, who had the liberty to fight. 
Muratori bas placed it juſt after the conſtitution * of 
Henry 1. for which it was made. In this conſtitution 
it is ſaid, * That if any man kills his father, his bro- 
66 ther, or any of his other relations, he ſhall loſe their 
6 ſucceſſion, which ſhall paſs to the other relations, 
« and his own ſhall go to the exchequer.“ Now, it was 
in ſuing for the ſucceſſio» which had devolved to the 
exchequer, that the advo rate of the public proſecutor, 
by whom its rights were defended, had the privilege 
of fighting: this caſe fell within the general rule. 

We ſee in thoſe formulas the advocate of the pub. 
lic proſecutor proceeding againſt a perſon+ who had 
taken a robber, but had not brought him before the 
count; againſt another | who had raiſed an inſurrec- 
tion or tumult gas the count; againſt another || 
who had faved a man's life whom the count had or- 
dered to be put to death; againſt the advocate { of 
ſome churches, whom the count had commanded to 
bring a robber before him, but had not obeyed ; 
againſt another ** who had revealed the king's ſecret 


* See this conſtitution and this formula in the ſecond volume of 


the hiſtorians of Italy, p. 175. i 
| Collection of Muratori, page 104. on the 88th law of Charle- 
magne, book i. tit. 26. & 78. 
Another formula, ib. page 87. 1 Ibid, page 104. 
5 ibid. page 93. J bid. page 88. 
1 to 
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to ſtrangers ; againſt another * who with open violence 
had attacked the emperor's commiſſary ; againſt ano- 
ther T who had been guilty of contempt to the em- 
peror's welas aad he was proſecuted either by the 
emperor's advocate, or by the emperor. himſelf; againſt 
another | who refuſed to accept of the prince's coin: 
in fine, this advocate ſued for things, which by the 
law were adjudged to the exchequer.||. . 

But, in criminal cauſes, we never meet with the ad- 
vocate of the public proſecutor; not even where duels 
are uſed ; not even { in the caſe of incendiaries; not 
even“ when the judge is killed on his bench ff] not 
even in cauſes relating to the condition of perſoas 4, 
to liberty and ſlavery . 

Theſe formulas are made not only for the Jams of 
the Lombards, but like wiſe for the capitularies added 
to them; ſo that we have no reaſon at all to dotibt of 
their giving us the practice obſerved under our princes 
of the ſecond race upon this ſubject. 

As the uſage of combats was become more frequent 
under the third race, it did not allow of any ſuch 
thing as a public proſecutor. Hence Boutillier, in his 
Somme Rurale, ſpeaking of the officers of juſtice, takes 
notice only of the bailiffs $$, the peers, and ſerjeants. 

I find, in the laws of James II. king of Majorca, 
a creation of the office of the king's attorney-general +, 
with the very ſame functions as are exerciſed at preſent 
by the officers of that name amongſt us. It is mani- 


I did. page 98. + Ibid. page 113. T Ibid. 

bid. 137. § Ibid, page 147. ** Ibid, 

++ Ib. page 168, It Ib. page 134. [1 1b. p. 107. 

See alſo the Inſtitutions, b. i. chap. r. b. ii. chap. 11, & 13. 
and Beaumanoir, chap. 61. page 308. concerniag the manner ia 
which proſecutions were managed in thoſe days. 

* See theſe laws in the lives of the ſaints of the month of June, 
tome iii. page 26. 

+ Qui continue noſtram ſacram curiam ſequi teneatur, inſtitvatur 
qui ſacta & cauſas in ipſa curia promoveat atque proſequatur. 


Vor. II. | B b feſt 
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felt, that this office was not inſtituted till we had 
changed the form of our judiciary proceedings. 


CHAP. XXXVII. 


In what manner the inſtitutions of St. Lewis ſell inte 
at oblivion. 


T was the fate of the inſtitutions, that their origin, 
progreſs, and decline, were compriſed within a very 
ſhort period. 
I ſhall make a few reflections upon this ſubjedt. The 
code we have now under the name of St. Lewis's In- 
ſtitutions was never deſigned as a law for the whole 
kingdom, though ſuch a deſign is mentioned in the 
preface to this code. This compilement is a general 
code, which determines all points relating to civil af- 
fairs, to the diſpoſal of property by will or otherwiſe, 
the doweries and advantages of women, the profits 
and prerogatives of fiefs, and the affairs relating to 
the police, &c. Now, to give a general body of civil 
laws, at a time when each city, town or village had 
its cuſtoms, was attempting to ſubvert in one moment 
all the particular laws that were then in force in every 
part of the kingdom. To reduce all the particular 
cuſtoms to a general one would be a very inconſiderate 
thing, even at preſent, when our princes find in all 
parts the moſt paſſive obedience. But if it be a rulc, 
that we ought not to change when the inconveniencies 
are equal to the advantages, much leſs ought we to 
change when the advantages are ſmall, and the incon- 
veniencies immenſe. Now, if we attentiyely confider 
the ſituation which the kingdom was in at that time, 
when every k rd was puffed up with the notion of his 
ſovereignty and power, we ſhall fiad, that to attempt 
a general change of the received laws and cuſtoms, 
muſt be a thing that could never enter into the heads 
of thoſe who were they | in the adminiſtration. 
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What I have been ſaying proves likewiſe, that this 
code of inſtitutions was not confirmed in parliament 
by the barons and magiſtrates of the kingdom, as is 
mentioned in a manu'cript of the town-houſe of Ami- 
ens, quoted by Monſ. Ducange *. We find in other 
manuſcripts, that this code was given by St. Lewis in 
the year 1270, before he ſet out for Tunis, But this 
fa& is not truer than the other; for St. Lewis fet out 
upon that expedition in 1269, as Monf. Ducange ob- 
ſerves : from whence he concludes, that this code might 
have been publiſhed in his abſence. But this, I ſay, 
is impoſſible. How can St. Lewis be imagined to have 
pitched upon the time of his abſence for tranſacting an 
affair which would have been the feed of troubles, 
and might have produced not only changes but revo- 
lutions? An enterpriſe of that kind had need, more 
than any other, of being cloſely purſued, and could 
not be the work of a feeble regency, compoſed more- 
over of lords t, whole intereſt it was that it ſhould 
not ſucceed. 

Thirdly, I affirm it to be very ui; that the 
code now extant is quite a different thing from St. 
Eewis's Inſtitutions. This code cites the Inſlitutions; 
therefore it is a work written upon the Iaſtitut ions, and 
not the Inſtitutions themſelves. Beſides, Beaumanoir, 
who frequently makes mention of St. Lewis's Inftitu- 
tions, quotes only ſome particular inſtitutions of that 
prince, and not this W err agg Deſontaines 2, 
who wrote in that prince's reign, makes mention of 
the two firſt times that his inſtitutions on Judicial pro- 


* Preface ta the Inſtitutions. 

+ Matthew «bbot of St. Denys, Simon of C'ermant, count of” 
Nelle, and, in caſe of death, Philip viſhop of Evceux, and oba 
count of Ponthicu. We have feen ve in the 30th cl apter, that 
the count of Pounthicu oppofel the exccutin of a new judlicia 
order in his tord{hip. [ is act is related by Defontaines. 

j Sce above, chop. 32. 
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ceedings were put in execution, as of a thing long 
fince elapſed. The inſtitutions of St. Lewis were prior 
therefore to the compilement I am now ſpeaking of, 
which, in rigour, and adopting the erroneous pre. 
faces prefixed by ſome ignorant. perſons to that work, 
could not have been publiſhed before the laſt year of 
St. Lewis, or even not till after his death. 


CH AP. XXXVIII. 
The ſame ſubje@ continued. 


WHAT is this compilement then which goes at 
tions ? What is this obſcure, confuſed, and ambiguous 
code, where the French law is continually mixed with 
the Roman; where a legiſlator ſpeaks, and yet we ſee 
a civilian z where we find a complete.digeſt of all caſes 
and points of the civil law? To underſtand this tho- 
roughly, we mult transfer ourſelves in imagination to 


thoſe times. 


St. Lewis, ſeeing the abuſes in the juriſprudence of 
his time, endeavoured to give the people a diſlike to it, 
With this view he made ſeveral regulations for the 
courts of his demeſnes, and for thoſe of his barons. 


And ſuch was his ſucceſs, that Beaumanoir *, who 


wrote a little after the death of that prince, informs us, 
that the manner of judging, eſtabliſhed by St. Lewis, 
obtained in a great number of the courts of the barons. 
Thus this prince attained his end, though his regu- 
lations for the courts of the lords were not deſigned as 
a general law-for the kingdom, but as a model which 
every one might follow, and would even find an inte- 
reſt in following. He removed the evil by rendering 
them ſenſible of the good. When it appeared that 
his courts, and thoſe of ſome lords, had choſen a form 


* Chap. 61, page zog. 0 
7 0 


preſent under the name of St. Leit, Inſtitu- 
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of proceeding more natural, more reaſonable, more 
conformable to morality, to religion, to the public- 
tranquillity, and to the ſecurity of perſon and pro- 
perty ; this form was ſoon adopted, and the other re- 
jected, 

To invite when it is ; improper to conſtrain, to lead” 
when it is improper to command, is the higheſt point 
of ability. Reaſon has a natural, nay, it has even a 
tyrannical ſway ;. it meets with reſiſtance, but this very 
reſiſtance forms its triumph; for after a- ſhort ſtruggle- 
it ſorces an entire ſubmiſſion. 

St. Lewis, in order to give a diſtaſte of the French: 
juriſprudence,. cauſed the books of the Roman law to- 
be tranſlated x by which means they were made known 
to the lawyers of thoſe times. Defontaines, who is 
the oldeſt law-writer we have“, made great uſe of 
thoſe Roman laws. His work is in ſome meaſure a 
reſult of the ancient French juriſprudence, of the laws 
or inſtitutions of St. Lewis, and of the Roman law. 
Beaumanoir made very little uſe of the latter; but he 
reconciled the ancient French laws with: the regula- 
tions of St. Lewis. 

I have a notion therefore that the Jaw-book, known 
by the name of The Inſtitutiont, was compiled by ſome 
bailiffs with. the ſame deſign as that of the authors of 
thoſe two works, and eſpecially of Defontaines. The 
title of this work mentions, that it is wrote according 
to the uſage of Paris, of Orleans, and of the court of 
barony; and the preamble ſays, that it treats of the 
uſages of the whole kingdom, and of Anjou, and of 
the court of barony. It is plain, that this work was 
made for Paris, Orleans, and Anjou, as the works of 
Beaumanoir and Defontaines were made for the coun- 
tries of Clermont and Vermandois;; and, as it appears 


* He fays of himſelf in his prologue, Nus lui en 2 onques. 
mois cette choſe dont j'ai. 
f Bb 3 | from 
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from Beaumanoir, that divers laws of St. Lewis had 
been received in the courts of barony, the compiler 
was in the right to ſay, that this work related alſo to 


thoſe courts. 


It is manifeſt, that the perſon who N this 
work compiled the cuſtoms of the country, together 
with the laws and inſtitutions of St. Lewis. This is a 
very valuable work, becauſe it contains the ancient 
cuſtom of Anjou, the inftitutions of St. Lewis as they 
were then in uſe, and, iu fine, the whole practice of 
the ancient French law. | 

Nothing can be ſo vague as the title and prologue to 
thoſe inſtitutions, which + maſt certainly have been 
foiſted in by ſome ignorant hand. At firſt, they are 


the uſages of Paris, of Orleans, and of the court of 


barony; afterwards they are the uſages of all the tem- 


pPoral courts-of the kingdom, and of the provoſtſhip of 


France ; at length they are the uſages of the whole 


kingdom, and of Anjou, and of the court of barony. 


Ffancy that St. Lewis cauſed this work to be un- 


dertaken, and that it was finiſned by his ſucceſſor, 


One or both of thoſe princes ordered ſome cuſtoms of 
their demeſnes to be reduced into writing; and, be- 
cauſe theſe cuſtoms were there confounded with the 
laws lately made by St. Lewis, the work was called 
St. Letvit's Inflitutions. In fact, fo great a name mult 
naturally have given it a ſandtion. All this was pub- 
liſhed under a general form, and the whole affair was 
moſt prudently managed. By reducing them into wri- 
ting, they became more known, and by giving them 


a general form, their uſe was more extended. The 


laws of the kingdom were at that time nothing elſe 
but the cuſtoms of each place retained in the memories 


of old men. In this general inſufficiency, every one 
might find in the new code what was wanting in thoſe 
laws; this | was a * from whence they might all 


draw - 
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draw. The difference between this work, and thoſe 
of Defontaines and Beaumanoir, is its ſpeaking in im- 
perative terms as a legiſlator, and this might be right, 
as it was a mixture of written cuſtoms and laws. 


C HAP. XXXIX. 
The fame ſubjed continued. 


PRESS was an intrinſic defect in this compilement ; 
it formed an amphibious code, where the French 
and Roman laws were mixed, and where things were 
joined that were no way relative, but often contra- 
dictory to each other. It is impoſſible to form a good 
ſyllem of laws from two contrary digeſts. 

I am not ignorant that the French courts of vaſſals 
or peers, the judgments without power of appealing 
to another tribunal, the manner of pronouncing ſen- 
tence by theſe words, I condemn *, or, I ab/olve, had 
ſome conformity to the popular judgments of the Ro- 
mans. But they made very little uſe of that ancient 
juriſprudence ; they rather choſe that which was-after- 
wards introduced by the emperors, and employed it 
through the whole compilement, in order to regulate, 
limit, correct, and extend the French juriſprudence. 

St. Lewis, as we have already obſerved, had cauſed 
the works of Juſtinian to be tranſlated, in order to 
give credit to the Roman law. It was ſoon taught in 


the ſchools ; for they liked it better in its natural form, 


than in the disfigured ſhape in which it appeared in 
the new code. 

Beſides, this compilement made decrees in reſpect to 
ſeveral things that no longer exiſted, ſuch as the judg- 
ment of peers, judicial combats, private wars, the ſla- 
very of the Jews, the cruſades, and bondmen. And, 
as the following ages were remarkable for changes, 


* Jaſtitutions, book ;. chap. 15. ; 
| the 
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the more changes they made, the more they had oc- 

caſion to make; ſo that this code was always leſs fitted 6 

to the actual ſtate of things, eſpecially as the local diſ. N 

poſitions contained therein were alſo changed. a 
Farther, the judiciary forms introduced by St. Lewis 

fell into diſuſe. This prince had not ſo much in view. 


the thing itſelf, that is, the belt manner of judging, 
as the beſt manner of ſupplying the ancient practice of 6 
judging. The principal intent was to give a diſreliſh | 
of the ancient juriſprudence, and the next to form a 

new one. But, when the inconveniencies of the latter ( 


appeared, another foon ſucceeded. 

The inſtitutions of St. Lewis did not therefore ſo 
much change the French juriſprudence, as they afford 
ed the means of changing it ; they opened new tribu- 
nals, or rather ways to come at them. And, when | 
once the acceſs was eaſy to that which was veſted with 
the general authority, the judgments, which beſore 
conſtituted only the uſages of a particular lordſhip, 
formed an univerſal digeſt. By means of the inſtita- 
tlons they had obtained general deciſions, which were 
entirely wanting in the kingdom: when the building 
was finiſhed, they let the ſcaffold fall to the ground. 

Thus the inftitntions produced effects which could 
hardly be expected from a maſterpiece of legiſlation. 
To prepare great changes, ſometimes whole ages are 
requiſite ; the events ripen, and then the revolutions 
ſucceed. 

The parliament judged in the la reſort of almoſt 
all the affairs of the kingdom. Before “, it took cog- 
nizance only of diſputes between the dukes, counts, 
barons, biſhops, abbots, or between the king and his 
vaſſals 7, rather in the relation they had to the politi- 


* See Du Tillet on the court of peers. See alſo Laroche, Fla- 
vin, book i. chap. 3. Budæus, and Paulus ZEmilins. 
+ Other cauſes were decided by the ordinary tribunals. 


cal, 
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cal, than to the civil order. They were ſoon obliged! 
to render it permanent, whereas it uſed to be held only 
a'few times in a year; and, in fine, a great number 
were created, in order to be ſufficient for the deciſion 
of all manner of cauſes. 
No ſooner was the parliament become a fixed body, 
than they began to compile ite decrees. John de Mon- 
luc, under the reign of Philip the Fair, made a col- 
lection which at preſent is known by the name of the 


Olim Regi lers. K 34 


0 H AP. XL. 


In what manner the judiciary forms were borrowed from - 
the decretals, 


BUT how comes it, ſome will ſay, that, when the 

Inſtitutions were laid aſide, the judicial forms of 
the canon law ſhould be preferred to thoſe of the Ro- 
man? It was becauſe they had conſtantly before their 
eyes the eccleſiaſtic courts, which followed the forms 
of the canon law, and they knew no court that follow- 
ed thoſe of the Roman law. Beſides, the limits of 
the ſpiritual and temporat juriſdiction were at that time 
very little known: there were people “ who ſued in - 
differently , and cauſes that were tried indifferently, 
in either court. It ſeems | as if the temporal juriſ- 
dition reſerved no other caſes excluſively to itſelf than 
the judgment of feudal matters ||, and of crimes com- 
mitted by laymen in caſes not relating to religion. 
For if $, on the account of conventions and contracts, 


F Beaumanoir, chap. 11. p. 458. 

+ Widows, croiſes, &c. Beaumanoir, chap. 1 Ir. p. 58. 

See the whole 11th chapter of Beaumanoir, . 

{| The ſpiritual courts had even laid hold of theſe, under the 
pretext of the oath, as may be ſeen by the famous concordat be- 
tween Philip Auguſins, the clergy, ape the barons, which is found 
in the oxdinances of Lauriere. 

$ Beaumanoir, chap. 11. page 60. 


they 
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they had occaſion to ſue in a temporal court, the par. 
ties might of their own accord proceed before the ſpi- 
ritual courts ; and, as the latter had not a power to 
oblige the temporal court to execute the ſentence, they 
made people obey by means of excommunications, 
Under thoſe circumſtances, when they wanted to change 
the courſe of proceedings in the temporal courts, they 
took that of the ſpiritual courts, becauſe they knew it, 
and did not meddle with that of the Roman law, be- 
cauſe they were ſtrangers to it; for, in point of prac- 
tice, people know only what is practiſed. 


C.H:A-P. ILL 
Flux and reflux of the eccl:iaſtic and temporal juriſdidtion. 


T HE civil power being in the hand of an infinite 
number of lords, it was an eaſy matter for the 
eccleſialtic juriſdiction to gain every day a greater ex- 
tent. But, as the eccleſiaſtic courts weakened thoſe 
of the lords, and contributed thereby to give ſirength 
to the royal juriſdiction, the latter gradually checked 
the juriſdiction of the clergy. The parliament, which 
in its form of proceedings had adopted whatever was 
good and uſeful in the ſpiritual courts, ſoon perceived 
nothing elſe but the abuſes which had crept into thoſe 
courts ; and, as the royal juriſdiction gained ground 
every day, it grew every day more capable of correct- 
ing thoſe abuſes. In fact, they were intolerable ; 
and, without enumerating them, I ſhall refer “ the 
reader to Beaumanoir, to Bontillier, and to the ordi- 
nances of our kings. I ſhall mention only two, in 
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See Foutillier, Somme Ruraſe, tit. 9. what perſons are inca - 
pable of ſuiug in a temporal court; and Beaumanoir, chap. 11. 
p. 56. and the regulations of Philip Auguſtus upon this tubject; 
as alſo the regulativas between Philip Auguſtus, the clergy, and 
the bacous. — 


which 


Chap. 41- THE SPIRIT OF LAWS. 299 


which the public intereſt was more directly concerned. 
Theſe abuſes we know by the decrees that reformed 
them: they had been introduced in the times of the 
darkeſt ignorance, and, upon the breaking out of the 
firſt gleam of light, they vaniſhed. By the ſilence of 
the clergy it may be preſumed, that they forwarded this 
reformation, which, conſidering the nature of the hu- 
man mind, deſerves commendation. Every man that 
died without bequeathing a part-of his eſtate to the 


church, which was called dying without confeſſion, was 


deprived of the ſacrament and of Chriſtian burial. If 
he died without making a will, his relations were obli- 
ged to prevail upon the biſhop, that he would jointly 
with them name proper arbiters, to determine what ſum 
the deceaſed ought to have given, in caſe he had made 


a will, People could not ly together the firſt night of 


their nuptials, nor even the two following nights, with- 
out having previouſly purchaſed leave: theſe indeed 
were the three beſt nights to chuſe; for, as to the 
others, they were not worth much. All this was re- 
drefſed by the parliament : we find, in the gloſſary “ of 
the French law by Ragau, the arret which it publiſhed 
againſt the biſhop of AmiensF. 

I return to the beginning of my chapter. Whenever 
we obſerve, in any age or government, the different 
bodies of the ſtate endeavouring to increaſe their autho- 
rity, and to take particular advantages of each other, 
we ſhould be often miſtaken, were we to conſider their 
iacroachments as an evident mark of their corruption. 
Through a fatality inſeparable from human nature, 
moderation in great men is very rare; and, as it is al- 
ways much eaſier to puſh on force in the direction in 
which it moves, than to ſtop its movement, ſo in the 


In the word Teſtamentary executors, 
+ The 19ih of March, 1409. 
ſuperior 


% 


% 


300 THE SPIRIT OF LAWS. Book XXV111, 


' ſuperior claſs of the people it is leſs difficult perhaps to 


find men extremely virtuous than extremely prudent. 


The ſoul, feels ſuch an exquiſite pleaſure in domineer- 


ing; even thoſe who are lovers of virtue are ſo exceſ- 
ſively: fond of themſelves, that there is no man ſo hap. 


py as not to have {till reaſon to miſtruſt his honeſt in- 


tentions: and indeed our actions depend on ſo many 


things, that it is infinitely more eaſy to do good than 
to do it well. 


— 


C HAP. XLII. 


E revival of the Roman lau, and the reſult theres. 
i Change in the tribunals, 


-T TPON the diſcovery of Juſtinian's digeſt towards the 
year 1137, the Roman law ſeemed to riſe out of 
its aſhes. Schools were then eſtabliſhed in Italy, where 
-it was publicly taught: they had already the Juſtinian 


code and the Novels. I mentioned before, that this 


code had been ſo favourably received in that country as 
to eclipſe the law of the Lombards. 
The Italian doctors brought the law of Juſtinian 


into France, where they had only the Theodoſian * 
code, becauſe juſtinian's laws were not made + till 


after the ſettlement of the barbarians in Gaul. This 


law met with ſome oppoſition; but it ſtood its ground, 


notwithſtanding the excommunications of the popes, 


who ſupported | their own canons. St. Lewis en- 
deavoured to bring it into repute by the tranſlations, 


made by his orders, of Juſtinian's works, which are 
ſtill in manuſcript in our libraries; and I have already 


la Italy they followed Juſtinian's code: hence Pope ſohn VIII. 
in his conſtitution publiſhed after the ſy nod of Troyes, makes men- 
tion of this code, not becauſe it was known in France, but becauſe 
he knew it himſelf, and his conſtitution was general. 

+ This emperor's code was publiſhed towards the year $530. 

þ Decretals, book 3. tit. de privilegiis, capite ſuper ſpecula. 
| 2 obſerved, 
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obſerved, that they made great uſe of them in compi · 
ling the inſtitutions. Philip the Fair“ ordered the laws 
of Juſtinian to be taught, only as written reaſon, ia 
thoſe provinces of France that were governed by cu» 
toms; and they were adopted as a law in thoſe pro- 
vinces where the Roman law had been received. 

I have already taken notice, that the manner of pro · 
ceeding by judicial combat required very tile know- 
ledge in the judges; difputes were decided according 
to the uſage of each place, and purſuant to a few fim- 
ple cuſtoms received by tradition. In Beaumanoir's 
time there were two different ways of adminiſtering 
juſtice; in ſome places they tried by peers}, in others 
by bailiffs: in following the firſt way the peers gave 
judgment || according to the uſage of their court; in 
the ſecond it was the prodes homines, or old men, who 
pointed out this ſame uſage to the bailiff, This whole 
proceeding required neither learning, capacity, nor ſtu- 
dy. But when the dark code of the inſtitutions made 
its appearance, when the Roman law was tranſlated, 
and taught in public ſchools, when a certain art of pro, 
cedure and juriſprudence began to be formed, when 
practitioners and civilians were ſeen to riſe, the peers 
and the prodes homiges were no longer capable of Jud- 
ging; the peers began to withdraw from the lords tri . 
bunals, and the lords were very little inclined to afſem- 
ble them, eſpecially as the new form of trial, inſtead of 
being a pompous action agreeable to the nobility, and 

* By a charter in the year 1312, in fayour of the univerſity of 
Orleans, quoted by Du Tillet. 

+ Cuſtoms of Beauvoiſis, chap. f. of the office of bailiffs, 

t Among the common people the burghers were tried by burgh. 
ers, and the fendatory tenants were u by ons another. See la 


| Thaumaſſiere, chap. 19. 


| Thus all requeſts began with theſe wont « My Lord Judge, 
< it is cuſtomary that in your court, Cc, as appears from the for- 
mula quoted by Boutillier, Somme Rurale, book i. tit. 21. 


Vor. II. Ce ntereſli n g 
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intereſting to a' warlike people, was become a courſe of 
pleading, which they neither underſtood nor cared to 
learn. The cuſtom of trying by peers began to be leſ; 
uſed ®; that of trying by bailiffs to be more ſo: the 
bailiffs did not give judgment + themfelves ; they ſum. 

med up the evidence, and pronounced the judgment of 
the prodes homines ; but, the latter being no longer ca- 
pable of judging, the bailiffs themſelves gave judgment, 

This was effected ſo much the eaſier, as they had 
before their eyes the practice of the ecclefiaſtic courts; 
the canon and new civil law both concurred _ to 
abolith the peers. * 

Thus fell the uſage hitherto conſtantly obſerved 3 in 
the French monarchy, that judgment ſhould not be 
pronounced by a ſingle perſon, as may be ſeen in the 
Salic laws, the Capitularies, and in the firſt 4 law-writ- 
ers under the third race. The contrary abuſe, which 
obtains only in local juriſdictions, has been moderated, 
and in ſome meaſure redrefled, by introducing in many 
places a judge's deputy, whom he conſults, and who 
repreſents the ancient prodes homines ; by the obligation 
the Judge i is under of taking t. two graduates in caſes that 


*The change was iaſenäble; we meet with trials by peers even ia 
B urillier' s time, who lived in the year 1402, which is the date of 
| his will ; but nothing but feudal matters were tri d any ou by 
the pers. Bontillier, book i. tit. 1. p. 16. 
+ As appears by the formula of the letters which their lord uſed 
to give them, quoted by Boutillier, Somme Rurale, book i. tit. 14. 
which is praved likewiſe by Be.nmanoir, cuſtom of Beauvoiſis, 
chap. 1. of the bailiffs; they only directed the proceeding:“ The 
4 bailitf is obliged, in the preſence of the peers, to fake down the 
% words of thoſe who plead, and to aſk the parties whether they 
c are willing to have judgment given according to the reaſons al- 
„ Jedged;- and if they ſay, Yes, my Lord, the bailiff ought to 
e oblige the peers to give judgment.” Sce alſo the inſtitutions of 
St. Lewis, book i. chap. 105. and book ii. ch. 15. | 

| 4 Beanmanoir,- chap. 67. p. 336. and er ry 61. $47 375, & 316. 
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deſerve a corporal puniſhment ; and, in fine, it is be- 
come of no manner of efiect by the extreme facility of 


appeals. 


CH AP, XLII. 
The ſame ſulj:@ continued. 


1 there was no law to inhibit the lords from 

holding their courts themſelves ; no law to abolith 
the ſunctions of their peers; no law to ordain the cre- 
ation of bailiffs; no law to give them the power of 
jadging. All this was effected inſenſibly, and by the 
very neceſſity of the thing. The knowledge of the 
Roman law, the arrets of the courts, the new digeſt of 
the cuſtoms, required a ſtudy of which the W and 
illiterate people were incapable. 

The only ordinance * we have upon this ſobje i is 
that which obliged the lords to chuſe their bailiffs from 
among the laity. It is a miſtake to look upon this as 
the law of their creation; for it ſays no ſuch thing. 
Beſides, it fixes what it preſcribes by the reaſons it gives: 
„% To the end that the bailiffs may be punithed + for 
« their prevarications, it is neceſſary they be taken 
i from the order of the laity.” The immunities of the 
clergy in thoſe days are very well known. 

We mult not imagine, that the privileges which the 

nobility formerly enjoyed, and of which they are now 
divelted, were taken from them as uſurpations: no; 
many of thoſe pgivileges were loſt through neglect, and 
others were given up, becauſe, as various changes had 
been introduced in the courſe of ſo many ages, they 
vere incouliitent with thoſe changes. 


* Tt was publiſhed in the year 1237, 
'+ Ve 6 ibi delinquant, ſuperiotes ſui pofiant animadyertere. in 
cofdem, 
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CHAP. XLIV. 
Of the proof by witneſſes. 


Tur judges, who bad no other rule to go by than 
the uſages, inquired very often by witneſſes into 
every cauſe that was brought before them. 

The uſage of judicial combats beginning to decline, 
they made their inqueſts in writing. But a verbal proof, 
committed to writing, is never more than a verbal 
proof; ſo that this only increaſed the expences of law- 
proceedings. Regulations were then made, which ren- 
dered moſt of thoſe inqueſts uſeleſs * ; public regiſters 
were eſtabliſhed, which aſcertained moſt facts, as no- 
bility, age, legitimacy, and marriage. Writing is a 
witneſs very hard to corrupt; the cuſtoms were there- 
fore reduced to writing. All this is very reaſonable; 
it is much eaſier to go and ſee in the baptiſmal regiſter, 
whether Peter is the ſon of Paul, than to prove this 
fact by a tedious inqueſt, When there are a great num- 
ber of uſages in a country, it is much eaſier to write 
them all down in a code, than to oblige individuals to 
prove every uſage. At length the famous ordinance 
was made, which prohibited the admitting of the proof 
by witneſſes, for a debt exceeding an hundred livres, 
except there was the beginning of a proof in writing. 


t 


CHAP, XLV. 
Of the cuſtoms of Franck. 


F* ANCE, as we have already obſerved, was govern- 
ed by unwritten cnſtoms; and the particular uſages 0 
of each lordſhjp conſtituted the civil law. Every lord- 


ö 


* Sce in what manner age and parentage were proved. Inſlitu- 
tion, book i. chap. 73, 73+ 


ſhip 


III. 
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ſhip,had its civil law, according to Beaumanoir *, and 
ſo particular a law, that this author, who is looked 
upon as a luminary, and a very great luminary of thoſe 
times, ſays, he does not believe that, throughout the 
whole kingdom, there were two lord{hips entirely go- 
yerned by the ſame law. 

- This prodigious diverſity had a firſt and ſecoud ori- 
gin. With regard to the firſt, the reader may recollect 
what has been already ſaid concerning it in the chap- 
ter of local cuſtoms; and as to the ſecond, we meet 
with it in the different events of legal duels, it being 
natural that a continual ſeries of fortuitous caſes mult 
have been productive of new uſages. 

Theſe cuſtoms were preſerved in the memory of old 
men; but inſenſibly laws or written cuſtoms were formed, 

t. At the commencement 4 of the third race the 
kings gave not only particular charters, but likewiſe- 
general ones, in the manner above explained; ſuch are 
the inſtitutions of Philip Auguſtus, and thoſe made by 
St. Lewis. In like manner the great vaſſals, in con+ 
currence with the lords who held under them, granted 
certain charters or eſtabliſhments, according to parti- 
cular circumſtances, -at the aflizes of their duchies or 
counties: ſuch were the aſſize of Godfrey, count of 
Britanny, on the diviſion of the nobles; the cuſtoms of 
Normandy, gianted by Duke Ralph; the cuſtoms of 


Champagne, given by King Theobald; the laws of 


Simon count of Montfort, and others. This produced 
ſome written laws, and even more 3 ones than 
thoſe they had before. 

2. At the beginning of the third race almoſt all the 
common people were bondmen; but there were ſeveral. 
reaſons which determined. afterwards the kings and 
lords to enfranchiſe them. 


_ ® Prologue to the caſtom of Beanvoiſis, + Chap. 12. 


. F Se: the collection of ordinances by Lauriere. 


OE - The 
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The lords, by enfranchiſing their bondmen, gave 
them property; it was neceſſary therefore to give them 
civil laws, in order to regulate the diſpoſal of that pro. 
perty. The lords, 'by enfranchiſing their boadmen, 
deprived themſelves of their property; there was a ne-. 
ceſſity, therefore, of regulating the rights which they 
- reſerved to themſelves as an equivalent for that proper- 
ty. Both theſe things were regulated by the charters 
of enfranchiſement ; thoſe charters formed a part of our 
cuſtoms, and this part was reduced to writing. 

3. Under the reign of St. Lewis, and of the ſuc- 
ceeding princes, ſome able practitioners, ſuch as De- 
ſontaines, Beanmanoir, and others, committed the 
cultoms of their bailiwicks to writing. Their deſign was 
rather to give the courſe of judicial proceedings, than 
the nſages of their time, in reſpect to the diſpoſal of 
property. But the whole is there; and though theſe 
particular anthors have no authority but what they de- 
rive from the truth and notoriety of the things they 
ſpeak of, yet there is no manner of doubt but they con. 
tributed greatly to the reſtoration of our ancient French 
law, Such was, in thoſe days, our common law. 

We are come now to the grand epocha. Charles VII. 
and his ſucceffors cauled the different local cuſtoms 
throughout the kingdom to be reduced to writing, and 
preſcribed ſet forms to be obſerved at their digeſting. 
Now, as this digeſting was made through all the pro- 
vinces, and as people came from each lordſhip to de- 
elare in the general aſſembly of the province the writ- 
ten or unwritten uſages of each place, endeavours were 
uſed to render the cuſtoms more general, as much as 
poſſible, without injuring the intereſts of individuals, 
which were carcfully preſerved ®. Thus our cultoms 


* This was obſerved at the digeſting of the cuſtoms of Berry and 
of Paris, See la Thaumallicre, chap. 3. 


aſſumed 


III. 
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aſſumed three characters; they were committed to 
writing ; they were made more general, and they re- 
ceived the ſtamp of the royal authority. 

Many of theſe cuſtoms having been digeſted anew, 
ſeveral changes were made, either in ſuppreſſing what- 
ever was incompatible with the actual practice of the 
law, or in adding ſeveral things drawn from this prac- 
tice. | 

Though the common law is conſidered amongſt us 
as in ſome meaſure oppoſite to the Roman, inſomuch 
that theſe two laws divide the different territories, it, is 
notwithſtanding true, that ſeveral regulations of the 
Roman law entered into our euſtoms, etpecially when 
they made the new digeſts at a period of time not very 
diſtant from ours, when this law was the principal ſtu - 
dy of all thoſe who were deſigned for civil employments ; 
at a time when it was not uſual for people to boaſt of 
not knowing what it was their duty to know, and of 
knou ing what they ought not to know; at a time when 
a quickneſs of underſtanding was made more ſubſer vient 
towards learning than pretending to a profeſſion, and 


when a continual purſuit of amuſements was not even 


the characteriſtic of women. 

What has been hitherto ſaid of the formation of our 
civil laws, ſeems to lead me naturally to give alſo the 
theory of our political laws; but this would be too great 
a work. I am like that antiquarian who ſet out from 
his own country, arrived in Egypt, caſt an eye on the 
pyramids, and returned home. 


\ 
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e ESE. 
Of the manner of compoſing laws. 


—_ — —_—  — 


— 


* "CHAP." I. 
Of the ſpirit of the legiſlator.” 


Sar! it, and methinks. I have undertaken this work 


with no other vie w than to, prove it, The ſpirit of 
moderation ought to be that of the legiſlator ;. politi- 
cal, like moral evil, lying always between two ex- 
tremes. Let us produce an example. 


The ſet forms of juſtice are neceſſary to l liberty; but | 


the number of them might be ſo great as to be con- 
trary to the end of the very laws that eſtabliſhed them; 
proceſſes would have no end ; property would be un- 
certain; the goods of ane of the parties would be ad- 
judged to the other without examining, or they would 
both be ruined by examining too much. 

The citizens would loſe their liberty and ſecurity ;/ 
| the accuſers would no longer have any means to con- 
vi, nor the accuſed to juſtify the mſelves. 


En 
The ſame ſubjed continued, 


(x CILIUS, in Aulus Gellius “, tpcakiow's of the 

law of the twelve tables, which permitted the 
creditor to cut the inſolvent debtor into pieces, juſtifies 
it even by its cruelty, which hindered + people from 
borrowing beyond their abilities. Shall then the cruel- 


* Book xx. chap. 1. 

+ Czcilius ſays, that he never ſaw nor read of an aa in 
which this puniſhment had been in fficted; but it is likely, that no 
ſach puniſhment was ever eſtabliſhed: the opirion of ſome civilians, 
that the law of the twelve tables meant 'only the diviſion of the 
money ariſing from the dale of the debtor, ſcems very probable. 


leſt 
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and all the relations of things be deſtroyed ? 


Chap: 3, 44 THE SPIRIT OF LAWS. + 30g 
Jeſt laws be the beſt ? Shall goodneſs conſiſt in excels, 


CHAP, II. : 
That the laws which feem. ts deviate from the views of 
the legiſlator, are frequently agreeable to them. 


HE law of Solon, which declared thoſe perſons 

infamous who eſpouſed no ſide in an inſurrection, 
ſeemed very extraordinary ; but we ought to conſider 
the circumſtances in which Greece was at that time. 
It was divided into very ſmall ſtates: and there was 
reaſon to apprehend, leit in a republic, torn by inteſtine 
diviſions, the ſobereſt part ſhould keep retired, and 
things by this means ſhould be carried to extremity. 

In the ſeditions raiſed in thoſe petty Rates, the bulk 
of the citizens either made or engaged in the quarrel. 
In our large monarchies, parties are formed by a few, 
and the people chuſe to live quiet. In the latter caſe 
it is natural to call back the ſeditious to the bulk of 
the citizens, and not theſe to the ſeditious; in the 
other, it is neceſſary. to oblige the ſmall number of 
prudent people to enter among the ſeditious: it is thus 
the fermentation of one liquor may be ſtopt by a ſingle 
drop of another. 


CHAP. IV. 
Of the laws that are contrary to the views of the legiſlator. 


1 are laws ſo little underſtood by the legiſla- 
tor, as to be contrary to the very end he propo · 
ſed. Thoſe who made this regulation among the 
French, that when one of the two competitors died, 
the benefice ſhould devolve to the ſurvivor, had in 
view without doubt the extinction of quarrels : but 
the very reverſe falls out; we ſee the clergy at variance 
every day, and, like Engliſh maſtifls, worrying one 
another to death, 
CHAP. 
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pb - W. BAK 
The ſame ſubjed? continued. 


7 law I am going to ſpeak of, is to be found in 
| this oath preſerved by ZEſchines ® : I ſwear 
- ce that I will never deſtroy a town of the Amphidyons 
and that J will not divert the-courſe of its running 
« waters; if any nation ſhall preſume to do ſich a 
« thing, I will declare war againſt them, and will de- 
« ſtroy their towns.” The laſt article of this law, 
which ſeems to confirm the firſt, is really contrary to 
it. Amphi&yon is willing that the Greek towns ſhould 
never be deſtroyed, and yet his law paves the way for 
the deſtruction of theſe towns. In order to eſtabliſh 
a proper law of nations among the Greeks, they ought 
to have been accuſtomed early to think it a barbarous 
thing to deſtroy a Greek town; conſequently they 
ought not even to deſtroy the deſtroyers. Amphic+ 
tyon's law was juſt; but it was not prudent : this ap- 
pears even from the abuſe made of it. Did not Philip 
aſſume the power of deſtroying towns, under the pre- 
tence of their having infringed the laws of the Greeks ? 
- « AmphiQyon might have inflicted other puniſhments ; 
he might have ordained, for example, that a certain 
number of the magiſtrates of the deſtroying town, or 
of the chiefs of the infringing army, ſhould be punithed 
with death ; that the deſtroying nation ſhould ceaſe 
for a while to enjoy the privileges - of the Greeks; that 
they ſhould pay a fine till the town was rebuilt. The 
law ought. above all things to aim at the EN 
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C1 AP, FL 


Tho lat laws which appear the ſame, have not always the 
| fame effedt. 


C ESAR made a law to prohibit people “ from 
keeping above ſixty ſeſterces in their houſes. This 


law was conſidered at Rome as extremely proper for 


reconciling the debtors to their creditors ; becauſe by 
obliging t the rich to lend to the poor, they enabled the 
latter to pay their debts. A law of the ſame nature 
made in France at the time of the ſyſtem, proved ex- 
tremely fatal; becauſe it was enacted under a moſt 
frightful circumſtance. After depriving people of all 
poſſible means of laying out their money, they ſtrip- 
ped them even of the laſt reſource of keeping it at 
home; which was the ſame as taking it from them 


by open violence. Cæſar's law was defigned to make 


the money circulate; the French miniſter's deſign 
was to draw, all the money into one hand. The 
former gave either lands or mortgages on private peo- 
ple for the money; the latter propoſed in lieu of mo · 
ney nothing but effects, which were of no value, and 
could have none by their very nature, becauſe the law 
compelled people to accept of them. 


CHAP. VII. 


The = ſubjed? continued. - Neceſſity of a" FRY 


in à proper manner. 


THE law of oſtraciſm was eſtabliſhed at At at 


Argos +, and at Syracuſe, At Syracuſe it was 


productive of a thouſand miſchiefs, becauſe it was im- 


prudently enacted. The principal citizens baniſhed 
one another by holding the leaf of a ig-tree I in their 


* Dio, lib. xli. + Arie. pl 1h, chop. 3. 
1 Plutarch, life of Dionyſips. g 
hands; 
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hands; ſo that thoſe who had any kind of merit with. 
drew from public affairs. At Athens, where the le. 
giſlator was ſenſible of the proper extent and limits of 
his law, oſtraciſm proved an admirable thing: they 
never condemned more than one perſon at a time; 
and ſich a number of ſuffrages were requiſite for paſ. 
ſing this ſencence, that it was extremely difficult for 
them to baniſh a perſon whoſe abſence was not neceſ. 
ſary to the ſtate. 

The power of bariſhing was exerciſed only every 
fifth year: in fact, as the oſtraciſm was deſigned againſt 
none but great perſonages who threatened the ſtate 

with danger, it ought not to be the tranſaction of 


every day. 
CHAP. VIII. 


That laws which appear the ſame were not always made 
through the ſame motive. | 


P France they have received moſt of the Roman 

laws on ſubſtitutions, but throngh quite a different 
motive from the Romans. Among the latter the in- 
heritance was accompanied with certain ſacrifices *, 
| which were to be performed by the inheritor, and were 
regulated by the pontifical law; hence it was, that 
they reckoned it a diſhonour to die without heirs, that 
they made ſlaves their heirs, and that they deviſed ſub- 
ſtitutions. Of this we have a very ſtrong proof in the 
vulgar ſubſtitution, which was the firſt invented, and 
took place only when the heir appointed did not accept 
of the inheritance. Irs view was not to perpetuate 
the eſtate in a family of the ſame name, but to find 
ſomebody that would accept of it. 


* When the inheritance was too much incumberecd, they eluded 
the pontifical law by certain fales, from wheace comes the word, 


fine — beredtiss. 


7 2 " "CHAP, 
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CHAP. IX. 
That the Greek and Roman laws ied ſulcide but 
not through the ſame motive. 


Man, ſays Plato “, who has killed one nearly re- 

lated to him, that is, himſelf, not by an order of 
the magiſtrate, nor to avoid ignominy, but through 
faint-heartedneſs, ſhall be puniſhed. "The Roman law 
puniſhed this action when it was not committed through 
faint-heartedneſs, through wearineſs of life, through 
impatience in pain, but through a criminal deſpair, 
The Roman law acquitted where the Greek condem- 
ned, and condemned where the other acquitted, 

Plato's law was formed upon the Lacedzmonian in- 
ſtitutions, where the orders of the magiſtrate were ab- 
ſolute, where ſhame was the greateſt of miſeries, and 
faint-heartedneſs the- greateſt of crimes. The Ro- 
mans had no longer thoſe fine ideas; theirs was only 
a fiſcal law. | 

During the time of the republic there was no law 
at Rome againſt ſuicide : this action is always conſi- 
dered by their hiſtorians in a favourable light, and we 
never meet with any puniſhment inflicted upon thoſe 
who committed it, | 

Under the firſt emperors, the great families of Rome 
were continually deſtroyed by criminal proſecutions. 
The cuſtom was then introduced of preventing judg- 
ment by a voluntary death. In this they found a great 
advantage: they had an honourable interment t, and 
their wills were executed ; becauſe there was no law 
againſt ſuicides. But when the emperors became as 
avaricious as cruel, they deprived thoſe who deſtroyed 
themſelves of the means of preſerving their eſtates, by 

* Book ix. of laws, 


+ Eorum qui de fe ſtatuebant bumabantur corpora, manebant 
teſtamenta, pretium feſtimandi. Tacit 


- Yot- Ih — - + EU | rendering 


314 THE SPIRIT OF LAWS. Book XXIX, 


rendering it criminal for a perſon to make away with 
himſelf through a criminal remorſe. 

| What I have been ſaying of the motive of the em. 
perors is ſo true, that they conſented * that the eſtates 
of ſuicides ſhould not be confiſcated, when the crime 
for which they killed themſelves was not puniſhed with 
confiſcation. 


E 


That laws which ſeem contrary, preceed ſometimes from 
the ſame ſpirit. | 


N our times we give ſummons to people in their own 

houſes; but this was not permitted among the Ro- 
mans f. | 

A ſummons was a violent acica't, and a kind of 
warrant for ſeizing the body ||; hence it was no more 
allowed to ſummon a perſon in his own houſe, than it 
is now allowed to arreſt a * in his own houſe for 
debt. 

Both the Roman 9 and our laws admit of this princi- 
ple alike, that every man ought to have his own houſe 
for an aſylum, where he ſhould ſuffer no violence. 


C AAN XL 
Hoa wwe are to judge of the difference of laws. 


T* France, the puniſhment againſt falſe witneſſes is 
capital ; in England it is not. Now, to be able to 
judge which of theſe two laws is the beſt, we muſt 
add, that in France the rack is uſed againſt criminals, 


* Reſcript of the emperor Pius in the third law, $ 1. & 2. fl, 
de bonis eorum qui ante ſent. mortem fibi —— 

+ Leg. 18. ff. de in jus vocando. | 

I See the law of the twelve tables. 

| Rapit in jus, Horace, ſat. 9. Hence they could not 9 
thoſe to whom a particular reſpect was due. 

§ See the law 18. ff. de in jus vocando. 


n but 
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but not in England ; that in France the accuſed is not 


allowed to produce his witneſſes ; and that they 


3157 


very 


ſeldom admit of what is called juſtifying fats: in 
England they allow of witneſſes on both fides. Theſe 
three French laws form a cloſe and well connected ſyſ- 
tem; and fo do the three Engliſh laws. The law of 
England, which does not allow of tbe racking of cri. 
minals, bas but very. little hopes to draw from the ac- 
cuſed a confeſſion of his crime; for this reaſon it in- 
vites witneſſes from all parts, and does not venture to 
diſcourage them by the-fear of a capital puniſhment. 
The French law, which has one reſource more, is not 
afraid of intimidating the witneſies; on the contrary, rea · 


ſon requires they ſhould be intimidated ; it liſtens 


only 


to the witneſſes on one ſide ®, which are thoſe produced 
by the attorney-general,.and the fate of the accuſed. 
depends entirely on their teſtimony, But in England 
they admit of witneſſes on both ſides, and the affair is 
diſcuſſed in ſome meaſure between them; conſequently 
falſe witneſs is there leſs dangerous, the accuſed having 
, a remedy againſt the falſe witneſs, which he has not 


in France. Wherefore, to determine which of 


thoſe 


laws are-moſt agreeable to reaſon, we mult not conſi · 
der them ſingly, but compare the whole together. 


G HAF. XII. 


That laws which appear the ſame are ſometimes really 


different. 


"THE Greek and Roman laws inflicted the ſame pu- 
niſhment + on the receiver as on the thief : 


th 


French law does the ſame. The former acted ration · 


* By the ancient French law, witneſſes were heard on both 


ſides; . 


hence we find, in the inſtitutions of St. Lewis, b. 1. chap. 9. that 


there was only a pecuniary puniſhment againſt falſe witneſkes. 
3 . 1. ff. de receptatoribus. 


Dd s. 


ally, 
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ally, but the latter does not. Among the Greeks and 
Romans, the thief was condemned to a pecuniary pu- 
niſhment, which ought alſo to be inflicted on the re. 
ceiver : for every man that contributes in what ſhape 
ſoever to a damage, is obliged to repair it. But az 
the puniſhment of theft is capital with us, the receiver 
cannot be puniſhed like the thief, without carrying 
things to exceſs. A receiver may act innocently on a 
thouſand occaſions ; the thief is always culpable ; one 
hinders the conviction of a crime, the other commits 
it; in one the whole is paſſive, the other is active; the 
thief muſt ſurmount more obſtacles, and his foul muſt 
be more hardened againſt the laws. 
The civilians have gone ſurther ; they look upon the 


receiver as more odious than the thief *; for were it 


not for the receiver, the theft, ſay they, could not be 
long concealed. But this again might be right when 
there was only a pecuniary puniſhment ; the affair in 
quetlion was a damage done, and the receiver was ge- 
nerally better able to repair it; but when the puniſh- 
ment became capital, they ought to have been directed 


dy other principles. 


HRA, MI. 


That we muſi not ſeparate the laws from the end fot 
swhich they were made : of the Roman laws on theft. 


HEM thief was caught with the ſtolen thing, 
before he had carried it to the place where, he 
deſigned to hide it, this was called by the Romans an 
open theft; when he was not detected till ſome time 
afterwards, it was a private theft. 

The law of the twelve tables ordained, that an open 
thief ſhould be whipt with rods, and condemned to 
ſlavery, if he had attained the age of puberty; or only 
whipt, if he was not of ripe age ; but as for the, pri- 


0 Leg 1. ff. de receptatoribus. 


vate 
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vate thief, he was only condemned to a recompenſe of 


double the value of what he had ſtolen. 
When the Porcian law aboliſhed the cuſtom of whip- 


ping the citizens with rods, and of reducing them to 


ſlavery, the open thief was condemned to“ a recom- 


penſe of fourfold,” and they {till continued to condemn - 


the private thief to a recompenſe of double. 
It ſeems very odd, that theſe laws ſhould make ſuch 


a difference in the quality of thoſe two crimes, and in 
the puniſhments tbey inflicted. In fact, whether the 


— 


thief was detected either before or after he had carried 


the ſtolen goods to the place intended, this was à cir- 
cumſtance which did not alter the nature of the crime. 
do not at all queſtion but the whole theory of the 
Roman laws, in relation to theft, was borrowed from 
the Lacedzmonian inſtitutions. Lycurgus, with a view 
of rendering the citizens dexterous and cunning, or- 
dained, that children ſhould be practiſed in thieving, 


and that thoſe who were caught in the fact ſhould be 


ſeverely whipt : this occaſioned among the Greeks, and 
afterwards among the Romans, a great difference be- 
tween an open and a private theft+. 


Among the Romans a ſlave, who had been guilty of 


ſtealing, was thrown from the Tarpeian rock. Here 
the Lacedzmonian inſtitutions were out of the que- 


flion ; the laws of - Lycurgus in relation to theft were 


not made ſor ſlaves; to deviate from them in this re- 
ſpect was in reality conforming to them. 


At Rome, when a perſon of unripe age happened to 


be caught in the fact, the prætor ordered him to be 
whipt with rods according to his pleaſure, as was prac- 


tiled at Sparta. All this had a remoter origin. The 


* Favorinus in Aulus Gellius, book xx. chap. 1. 

+ Campare what Plutarch ſays in the life of Lycurgus with the 
laws of the digeſt, title de furtis, and the inſtitutes, book iv. tit. 1. 
ha and 3. | 


Dd 3 Lacedæ- 
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Lacedzmonians had derived theſe uſages from the Cre. 
tans; and Plato“, who wants to prove that the Cretan 
- inſtitutions were deſigned for war, cites the following, 
namely, the faculty of bearing pain'in private combats, 
and in puniſhments inflicted for open thefts. 

- As the civil laws depend on the political inſtitutions, 
becauſe they are made for the ſame ſociety, whenever 
there is a deſign of adopting the civil law of another 
nation, it would be proper to examine beforehand, 
whether they have both the fame inſtitutions and the 
ſame political law, 

Thus when the Cretan laws on theft were adopted 
by the .Lacedzmonians, as their conſtitution and go- 
vernment were adopted at the ſame time, theſe Jaws 
were equally reaſonable in both nations. But when 
they were carried from Lacedæmon to Rome, as they 
did not find there the ſame conſtitution, they were al- 
ways thought ſtrange, and had no manner of connec- 
tion with the other civil laws of the Romans. 


C HAP. XIV. 


That we muſt not ſeparate the laws ſi om the circumſtances 
in which they were made. 


* was decreed by a law at Athens, that, when the 

city was beſieged, all the uſeleſs people ſhould be 
pat to death 1. This was an abominable political law, 
in conſequence of an abominable law of nations. Among 
the Greeks the inhabitants of a town taken, loſt their 
civil liberty, and were ſold as ſlaves. The taking of a 
town implied its entire deſtruction; which is the ſource 
not only of thoſe obſtinate defences, and of thoſe un- 
natural actions, but likewiſe of thoſe ſhocking laws 
which they ſometimes enacted. 


* Of laws, book t. . 
+ Inutilis ætas occidatur, Syrian. in Hermqg. 


The 


COS 


he 
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The Roman laws“ ordained, that phyſicians ſhould 
be puniſhed for negle& or unſkilſulneſs. In thoſe caſes, 
if the phyſician was a perſon of any fortune or'rank, 
he was only condemned to deportation ; but, if he was 
of a low condition, he was put to death. By our laws 
it is otherwiſe. The Roman laws were not made under 
the ſame circumſtances as ours: at Rome every igno- 
rant pretender intermeddled with phyſicz but, amongſt 
us, phyſicians are obliged to go through a regular 
courſe of ſtudy, and to take their degrees; for which 
reaſon they are ſuppoſed to uuderſtand their art. 


C. HAP. XV. 
That ſometimes it is proper the law ſhould amend itſclf. 


1 law of the twelve tables allowed people to kill 
a night-thief as well as a day -thief, if, upon being 
purſued, he attempted to make a defence: but it re- 
quired, that the perſon who killed the thief 4 ſhould 
cry out, and call his fellow - citizens; this is what thoſe 


laws, which permit people to do jultice to themſelves, 


ought always to require. It is the cry of innocence, 
which, in the very moment of the action, calls in wit- 
nefles, and appeals to judges. The people ought to take 
cognizance of the action, and at the very inſtant of its 

being done; an inſtant when every thing ſpeaks, the 
air, the countenance, the paſſions, filence, and when 
every word either condemns or abſolves. A law, which 
may become ſo contrary to the ſecurity and liberty 
of the citizens, ought to be executed in their preſence. 


»The Cornelian law de ficariis, Inſtitut. lib. iv. tit. 3. de lege 
Aguilia, 5 7. 

+ See the ath law, F. ad leg. Aquil, 

bid. See the decree? of Taſſillon, added to the law of the Ba- 
varians de popularib. legib. art. 4. 


CHAP. 
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Things to be obſerved in the comprſing of laws. 


TJ #955 he bats a genius ſufficient to enable them 


to give laws to their own, or to another nation, 

ought to be e attentire to the manner of 
ſorming them. r 

The ſtyle ought to | be . The laws of the 


twelve tables are-a model of conciſeneſs; the very 


children“ uſed to learn them by heart. Juſtinian's 
Novels were ſo very diffuſed, that they were obliged to 
abridge them . 

The ſtyle ſhould alſo be plain and ſim̃ple, a direct ex- 


preſſion being always better underſtood than an indirect 


one. There is no majeſly at all in the laws of the lower 


empire: princes are made to ſpeak like rhetoricians. 
When the ſtyle of laws is tumid, they are looked upon 


ouly as a work of parade and oſtentation- 
It is an/efſential article, that the words of the laws 


ſtiould excite in every body the ſame ideas. Cardinal 
Richlieu þ, agreed, that a miniſter might be accuſed 


before the king ; but he would have the accuſer puniſh- 


ed, if the facts he proved were not matters of moment. 


This was enough to hinder people from telling any 


truth whatſoever againſt the miniſter, becauſe a matter 
of moment is entirely relative, and what may be of 


moment to one is not ſo to another. 
The law of Honorius puniſhed with death any per- 


ſon that purchaſed a freedman as a ſlave, or that || gave 
him moleſtation. He ſhould not have made uſe of ſo 


ut carmen neceſſarium. Cicero de legib. lib. 2. 
+ It is the work of Irnerius, Political Teſtament. 


Aut gualibet manumiſſione donatum inquietate v6luerit, Ape - 


- pendix to the Ihecdaſian code, in the firſt volume of Faiber Sirmend's 
works, p. 737. 
vague 
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vague an expreſſion: the moleſtation given to a man 
depends entirely on the degree of his ſenſibility. 

When the law wants to fix a ſet rate upon things, 
it ſhould avoid as much as poſlible the valuing it in 
money. The value of money changes from a thouſand 
cauſes, and the ſame denomination continues without 


the ſame thing. Every one knows the Rory of that 


im pudentꝰ“ fellow at Rome, who uſed to give thoſe he 
met a box on the ear, and afterwards tendered them the 
five and twenty pence of the law of the twelve, tables. 
When a law has once fixed the ideas of things, it 
ſhould never return to vague expreſſions. In the cri- 
minal ordinance of Lewis XIV. aſter an exact enume- 
ration of the cauſes in Which the king is immediately 
concerned, follows theſe words: © And thoſe which 
« in all times have been ſubject to the determination of 
the king's judges,” which renders the thing = 
arbitrary, after it had been fixed. 

Charles VII. + ſays, he has been informed that the 
parties appeal three, four, and fix months after Jjudg- 
ment, contrary to the cuſtom of the kingdom in the 
country governed by cuſtom: he therefore ordains, that. 
they thall appeal forthwith, unleſs there happens to be- 


ſome fraud or deceit in the attorney ||, or unleſs there 


be a great or evident cauſe to ſue the appeal. The end 
of this law deſtroys the beginning, and it deſtroys it ſo 
effectually, that they uſed afterwards to appeal during 
the ſpace of thirty ues $. 


Aulus Gellius, book xx. id I. 

+ We find in the verbal proceſs of this ordinance the matives- 
that determined him. 

In his ordinance of Montel les tours in the year 1453» 

| They might puniſh the attorney, without there being any nes 
ceſſity of diſturbing the public order. 

F The ordinance of the year 1667 had made ſome regulations 
upon this head. 


The 
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The law of the Lombards “ does not allow a woman 
that has taken a religious babit, though ſhe has made 
no vow, to marry, becauſe, ſays this law, if a ſpouſe, 
« who has been contracted to a woman only by a 
ring, cannot without guilt be married to another, 
* by a much Regs reaſon the ſpouſe of God, or of 
* the bleſſed virgin.“ ... Now I ſay, that in laws 
the arguments ſhould be drawn from one reality to 
another, and not from reality to figure, or from figure 
to reality. 

A law enacted by Conſtantine + ordains, that the 
ſingle teſtimony of a biſhop ſhould be ſufficient, with- 
out liſtening to any other witneſſes. This prince took 


a very ſhort method; he judged of affairs by perſons, 


and of perſons by dignities 
The laws ought not to be ſubtile ; they are deſigned. 
for people of common underſtanding, not as an art of 
logic, but as the plain reaſon of a ſather of a family. 
When there is no neeeſſity for exceptions and limita- 


tions in a law, it is much better to omit them : details 


of that kind throw people into new details. 

No alteration ſhould be made in a law without ſuffi-- 
cient reaſon. Juſtinian ordained, that. a huſband might. 
be repudiated, without the wiſe's loſing her portion, if 
for the ſpace t of two years he had been incapable of 
conſummating the marriage. He altered this law af- 
terwards, and allowed ||. the poor wretch: three years. 
But, in a caſe of that nature, two years are as good as 
three, and three are not worth more than two. 

When a legiſlator-condeſcends to give the reaſon of 


| his _ it ought to be worthy. of its majeſty. A 


- 


* Book ii. Ut. 37. 
+ In Father Sirmon's appendix to the Theodaſian code, tome 1. 
} Leg. 1. code de repuciis. 

I See the authentic Sed hodie in the code de repudlis. 


. 


Roman 
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Roman “* law decrees, that a blind man is incapable to 
plead, becauſe he cannot ſe the ornaments of the ma. 
giſtracy. So bad a reaſon muſt have been given on 
purpole, Our ſuch a number of good reaſons were at 
hand. | 

Paul the civilian + fays, that- a child grows perfect 
in the ſeventh month, and that the proportion of Py. 
thagoras's numbers ſeems to prove it. It is very extra- 
ordinary that they ſhonld judge of thoſe things by the 
proportion of Pythagoras's numbers. 

Some French lawyers have aſſerted, that, when the 
king made an acquiſition of a new country, the churches 
became ſubject to the regale, becauſe the king's crown 
is round. I ſhall not examine here into the king's rights, 
or whether in this caſe the reaſon of the civil or eccle- 


ſiaſlic law ought to ſubmit to that of the law of politics: 


ſhall only ſay, that thoſe auguſt rights ought to be 
defended by grave maxims. Was there ever ſuch a 
thing known as the real rights of a dignity, founded 
on the figure of that dignity's fign ? ; 
Davila | fays, that Charles IX. was declared of age, 
in the parliament of Rouen, at fourteen years com- 
menced,. becauſe the laws require every moment of the 
time to be reckoned in caſes relating to the reſtitution 
and adminiſtration of an orphan's eftate; whereas it 
conſiders the year commenced as a year complete, when 
the caſe is concerning the acquiſition of honours. I am 
very far from cenfuring a regulation which has been 
hitherto attended with no inconveniency; I ſhall only 
take notice, that the reaſon alledged|| is not the true 
one; it is falſe, that the government of a nation is only 


an bonour '. 2 


” Leg. 1. ff. de poſtulando. - 

+ In his ſentences, book i. tit. 9. 

t Della guerra civil: di F rancia, page 96, 
4 The Chancellor de F'Hopital, ib. 
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In point of preſumption, that of the law is far pre- 

ferable to that of the man! The French law ? confi. 
ders every act of a merchant, during the ten days pre. 
ceding his bankruptcy, as fraudulent. This is the pre. 
ſumption of the law. The Roman law inflicted puniſh. 
ments on the huſband who kept his wife after ſhe had 
been guilty of adultery, unleſs he was induced to it 
through fear of the event of a law-ſuit, or through con- 
tempt of his own ſhame; this is the preſumption of the 
man. The judge muſt have preſumed the motives of 
the huſband's conduct, and muſt have determined a 
very obſcure and ambiguous point : when the law pre- 
ſumes, it gives a fixed rule to the judge. | 

Plato's law, as I have obſerved already, required that 

a puniſhment ſhould be inflicted on the perſon that kill- 
ed himſelf, not with a detign of avoiding ſhame, but 
through faint-heartedneſs. This law was defective in 
this reſpect, that, in the only caſe in which it was im- 
poſſible to draw from the criminal an acknowledgment 
of the motive upon which he had acted, it required the 
judge to determine concerning theſe motives. 
As uſeleſs laws debilitate ſuch as are neceſſary, ſo 
thoſe that may be eaſily eluded weaken the legiſlation. 
Every law ought to have its effect, and no one ſhould 
be ever ſuffered to deviate from it by a particular con- 
vention, 

The Falcidian law ordained among the Romans, 
that the heir ſhould always have the fourth part of 
the inheritance: another law + ſuffered the teſtator 
to prohibit the heir from retaining this fourth -part. 
This is making a jeſt of the laws. The Falcidian law 
became uſeleſs; for, if the teſtator had a mind to fa- 

vour his heir, the latter had no need of the Falcidian 


It was made in the month of November, 1502. 
+ It is the authentic, Sed cum teſtalor. 
3 1 law; 
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law; and, if he did not intend to favour him, he for- 
bade him to make uſe of the Falcidian law. : 

Care ſhould be taken that the laws be worded in ſuch 
2 manner as not to be contrary to the very nature of 
things. In the proſcription of the Prince of Orange, 
Philip II. promiſes to any man that will kill the Prince, 
to give him or his heirs five and twenty thouſand | 
crowns, together with the title of nobility, and this 
upon the word of a king, and as a ſervant of God. To 
promiſe nobility for ſuch an action ! to ordain ſuch an 
action in the quality of a ſervant of God! this is equal- 
ly ſubverſive of the ideas of honour, morality, and re- 
ligion. ard 
There very ſeldom happens to be a neceſſity of pro- 
hibiting a thing which is not bad, under pretence of 
ſome imaginary perfection. 8 5 

There ought to be a certain ſimplicity and candour 

in the laws: made to puniſh the iniquity of men, they 
themſelves ought to have the moſt ſpotleſs innocence. 
We find in the law of the Viſigoths “ that ridiculous re- 
quelt, by which the Jews were obliged to eat every thing 
dreſſed with pork, provided they did not eat the pork 
itſelf, This was a very great cruelty ; they were obliged 
to ſubmit to a law contrary to their own, and they 
were allowed to retain nothing more of their own than 
what might ſerve as a mark to, diſtinguiſh them. 


CH AP. XVII. 
A bad method of giving laws. 


HE Roman emperors manifeſted their will, like 
our princes, by decrees and edits; but they per- 
mitted, which our princes do not do, both the judges 
and private people to interrog2.e them by letters in 
their ſeveral differences; and their anſwers were cal- 


® Book Xii. tit. 3. H 16. 
Vor. II. E e led 


\ 


326 THE SPIRIT OF LAWS. Book XXIX. 


Jed reſcripts. The decretals of the popes are reſcripts, 
ſtrictly ſpeaking. It is plain, that this is a bad method 
of legiſlation, Thoſe who thus apply for laws are 
bad guides to the legiſlator ; the facts are always 
wrong ſtated, Julius Capitolinus ſays“, that Trajan 
often refuſed to give this kind of reſcripts, leſt a ſingle 
deciſion, and frequently a particular favour, ſhould be 
extended to all caſes. Macrinus + had reſolved to abo- 
liſh all thoſe reſcripts; he could not bear that the an- 
ſwers of Commodus, Caracalla, and all thoſe other 
ignorant princes, ſhould be conſidered as laws. Juſti- 
nian thought otherwiſe, and be filled his compilement 
with them. 

I would adviſe thoſe who read the Roman laws, to 
_ diſtinguiſh carefully between this kind of hypotheſis, 
and the ſenatuſconſulta, the plebiſcita, the general con- 
ſtitutions of the emperors, and all the laws founded on 
the nature of things, on the frailty of women, the 
weakneſs of minors, and the public utility, 


C H A P. XVIIL 
| Of the ideas of uniformity. 

1 — are certain ideas of uniformity, which 

ſometimes ſtrike great geniuſes, (for they even 
affected Charlemagne), but infallibly make an impreſ- 
ſion on little ſouls. They diſcover therein a kind of 
perfection, becauſe it is impoſſible for them not to diſ- 
cover it; the ſame weights in the police, the ſame 
meaſures in commerce, the ſame laws in the ſtate, the 
ſame religion in all its parts. But is this always right, 
and without exception. 1s the evil of changing always 
leſs than that of ſuffering ? And does, not a greatneſs 
of genius conſiſt rathgr in diſtinguiſhing between thoſe 
caſes in which uniformity is requiſite, and thoſe in 
which there is a neceſſity for differences? In China the 


# See Julius Capitolinus ia Macriao, + Ibid. 
Chineſe 
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Chineſe ate governed by the Chineſs ceremonial, and 
the Tartars by theirs: and yet there is no nation if 
the world that aims ſo much at tranquillity, If the 
people obſerve the Jaws, what ſignifies it whether thel: 
laws are the ſame ? 


Cf heiflators.« 


7. ee wanted to ſatisfy, ſometimes his jealouſy- 
againſt Plato, and ſometimes his paſſion for Alex- 
ander. Plato was incenſed againſt the tyranny of the 
people of Athens. Machiavel was full of his idol, the 
Duke of Valentinois. Sir Thomas Moor, who ſpake 
rather of what he had read than of what he thought, 
wanted to govern “ all ſtates with the frmplicity of a 
Greek city. Harrington was full of the idea of his 
favourite republic of England, whillt a crowd of wri- 
ters ſaw nothing but confuſioa where they ſaw no 
crown. The laws always meet the paſſions and pre- 
judices of the legiſlator ;: ſometimes they paſs through, 
and imbibe only a tincture; ſometimes they ſtop, and 
are incorporated with them, | 


BOOK XXX, 
lu Theory of the feudal laws among the Franks, 


me in the relation they bear to the eſtabliſn- 

> ment of the . 

ys * 

eſs | C H A P. | + 

dſe Of feudal laws. 

* | SHOULD think my work imperfect were I to paſs* 
over in ſilence an event which happened once, and 

of „In his Utopia, RT TEE 
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never perhaps will happen more: were I not to ſpeak 
of thoſe laws which appeared of a ſudden all over 
Europe, without having any connection with thoſe hi. 
therto known ; of thoſe laws which have done infinite 
good and infinite miſchief ; which have left rights 
when the demeſne has been ceded ; whieh, by veſting 
ſeveral perſons with different kinds of ſeigniory over 
the ſame things or perſons, have diminiſhed the wei ght 
of the whole ſeigniory 3 which have eſtabliſhed differ. 
ent limits in empires of too great an extent; which 
have been productive of rule wich an inclination to 
anarchy, and of anarchy with a tendency to order 
and harmony. 

This would require a particular werk to itſelf ; but, 
conſidering the nature of the preſent undertaking, the 
reader will here meet rather with a general ſurvey, 
than with a complete treatiſe of thoſe laws. 

The feudal laws form a very beautiful proſpect. A 
venerable old oak * raiſes its lofty head to the ſkies; 
the eye ſees ſrom afar its ſpreading leaves: upon draw- 


ing nearer it perceives the trunk, but does not diſcern 


the root; the ground muſt be dug up to diſcover it, 


CHAP. II. 
Of the ſource of feudal lawn, 


HE. conquerors of the Roman empire came from 


Germany. Thongh few ancient authors have 
deſcribed their manners, yet we have two of very 
great weight. Cæſar, making war againſt the Ger- 


mans, deſcribed the manners of that nation ; and 


upon theſe he regulated ſome of his enterpriſes f. A 
few pages of Czſur N this ſubject are equal to whole 
volumes. 

— Quantum vertice ad oras | 


Zthereas, tantum radice ad Tartara tendit. ViRG1L. 
+ Book 6, + For or inſtance, his retreat from Germany, 1b. 


Tacitus 
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Tacitus has wrote an entire work on the manners of 
the Germans. This work is ſhort; but it comes from 
the pen of Tacitus, who was always conciſe, beeauſe 
he ſaw every thing at one glance. 

Theſe two authors agree ſo perfectly with the codes 
Rill extant of the laws of the barbarians, that, reading · 
Czlar and Tacitus, we imagine we-are reading -theſe- 
codes, and, in reading theſe codes, we fancy. we are- 
reading Cæſgar and Tacitus. 

But if, in the reſearch of the feudal laws, I find my: 
ſelf in a dark labyrinth full of windings and detours, 

I thiak I have the clue in my hand, and that 1 ſhall 

be able to find my way through. 


c H A P. III. 
The origin vaſſalage. 


3 ſays *, * That the Germans neglected a- 
« griculture; 'that the greateſt part of them lived 
« upon milk, cheeſe, and fleſh; that no one had lands 
« or boundaries of their own ; that the princes and 
© magiſtrates of each nation allotted what portion of 
« Jand they pleaſed, and where they pleaſed, to every 
© individual, and obliged them the year following to 
«© remove elſewhere.” Tacitus ſays f, That each 
© prince had a multitude of men, who were attached 
om © to his ſervice, -and followed him where-ever he 
ave « went.” This author gives them a name in his lan- 
ery guage relative to their ſtate,” which is that of compa? 
er- nn: t. They had a ſtrong emulation to diſtinguiſh » 
nd themſelves in the princes eſteem, and the princes had 
A the ſame emulation to diſtinguiſh themſelves in the * 
ole bravery and number of their companions. 4 Their 


* Book 6. of the Gallic wars. Tacitus adds, Nulli domus 
aut ager, aut aliqua cura; prout ad quem venere aluntar,” De 
0 moribus German. 
1b, + De morib. German. } Comites,- 


us Fez. «dignity / 
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«« dignity and power,” continues Tacitus, © conſils 
« in being conſtantly ſurrounded with a multitude of 
«© young and choſen people: this they reckon an or- 
* nament in peace, a defence and ſupport in war, 
«© Their name becomes famous at home, and among 
« neighbouring nations, when they excel all others 
« in the number and courage of their companions : 


they receive preſents and embaſſies from all parts. 


Reputation frequently decides the fate of war. In 
« battle it is infamy in the prince to be ſurpaſſed in 
« courage; it is infamy in the companions not to fol- 
„low the brave example of their prince; it is an eter- 
„nal diſgrace to ſurvive him. To defend him is their 
« moſt ſacred engagement. If a city is at peace, the 
„ princes go to thoſe who are at war; and it is by 
« this means they retain a great number of friends, 
« To- theſe they give the war horſe. and the terrible 
« javelin, Their pay conſiſts in coarſe, but large re- 
« paſts. The prince ſupports his liberality merely by 
« var and plunder. You might eaſier perſuade them 
© to challenge the enemy, and to expoſe themſelves to 
« wounds, than to cultivate the land, and to attend 
« the cares of huſbandry; they refuſe to acquire by 
« ſweat what they can purchaſe with blood.” 

Thus, among the Germans there were vaſſals, but 
no fiefs; they had no fiefs, becauſe the princes bad no 
lands to give, or rather their fiefs conſiſted in horſes 
trained for war, in arms, and feaſting. There were 
vaſſals, becauſe there were truſty men who were bound 
: by their word, who were engaged to follow the prince 
to the field, and performed very near the ſame ſervice 
as was afterwards performed for the fiefs. 


CHAP. IV. 
The ſame ſubject continued. 
Eſar “* ſays, that, „when any of the princes de- 
« clared to the afſembly that he intended to fer 


* De bello Gallico, lib. 6. a out 
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« out upon ſome expedition, and aſked them to follow 
« him; thoſe. who approved the leader, and the en- 
«-terpriſe, ſtood up and offered their aſſiſtance. Upon 
„ which they were commended by the multitude. 
« But if they did not fulfil their engagements, they 
« Joſt the public eſteetn, and were looked upon as de- 
«- ſerters and traitors.” 

What Cæſar ſays in this place, and what we have 
extracted in the preceding chapter from Tacitus, is the 
foundation of the hiſtory of our princes of the firſt race. 

We muſt not therefore be ſurpriſed, that our kings 
ſhould have new armies to raiſe upon every expedi- 
tion, new troops to perſuade, new people to engage; 
that to acquire much they were obliged to ſpend a 
great deal; that they ſhould iaceſſantly acquire by the 
diviſion of lands and ſpoils, and give theſe lands and 
ſpoils inceſſantly away ; that their demeſce ſhould con- 
tinually increaſe and diminiſh;. that a father, upon 
giving a kingdom * to one of His children, ſhould al- 
ways accompany it with a treaſure; that the king's 
treaſure ſhould be conſidered as neceſſary to the mo- 


narchy; and that one king + could not give part of it 
to ſtrangers, even in portion with his daughter, without 


the conſent of the other kings. The monarchy moved 


by ſprings, which they were conſtantliy * to wind 
up. 


CH AP. v. 
O the conqueſt of the Franks. 
J* is not true, that the Franks, upon entering Gaul, 
took poſſeſſion of all the country to turn it into 


* See the life of Dagobert. 

+ See Gregory of Tours, book 6. on the marriage of the daugh- 
ter of Chilperic. Childebert ſends ambaſſadors to tell him, that he 
mould not give the cities of his father's kingdom to his daughter, 
nor his treaſures, nor his, bondmen, nar horſes, nor horſemen, nor 
teams of oxen, Cc. 


fiefs, 
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fieſs. This has been the opinion of ſome people, be. 


cauſe they ſaw almoſt all the country, towards the end 


of the ſecond race, converted into fiefs, rear - fiefs, or 


other dependencies; but this was owing to ergy mes 


cauſes, which we (hall explain hereafter. 


The conſequence which ſome would infer from non 


that the barbarians made a general regulation for eſta- 


bliſlung in all parts the ſtate of villainage, is not leſs. 
falſe than the principle. If, at a time when the fieſs 
were: precarious, all the lands of the kingdom had. 
been fiefs or dependencies of fiefs, and all. the men in 
the kingdom vaſſals, or bond men ſubordinate. to vaſ- 


fals; as the perſon that has property is always poſſeſ- 


ſed of power, the king, who- continually diſpoſed of 
the fiefs, that is, of the only property then exiſting, 
would have been poſſeſſed of as arbitrary a power as 
the grand Seignior is in Turky; which is abſolutely 


contradictory to all hiſtory. 


| C HAP. VI.. 
ibe Goths, Burgundians, and Franks. 


8 was invaded by German nations. The 
Viſigoths took poſſeſſion of the province of Nar- 


bonne; and of almoſt all the ſouth; the Burgundians 
ſettled in the eaſt, and the Franks ſubdued very near 
all the reſt. 


No doubt but theſe babe e retained in their re- 


ſpective conqueſts the manners, inclinations, and uſa- 
ges of their own country; for no nation can change 
in an inſtant their manner of thinking and acting. 
Theſe people in Germany neglected agriculture. It 
ſeems by Cæſar and Tacitus, that they applied them- 


ſelves greatly to a paſtoral life: hence the regulations 
of the codes of barbarian laws are almoſt all relating 


to their flocks. Roricon, who wrote a EY among 
| the Franks, was a a ſhepherd. 
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Ci/H AP, VII. 
Different way: of dividing the lands. 


FTER. the Goths and Burgundians had, under 
various pretences, penetrated into the heart -of 
the empire, the Romans, in order to put a ſtop to their 
devaſtations, were obliged to provide for their ſubſiſt- 
ence. At firſt they allowed them * corn; but, after- 
wards, they chole to give them lands. The emperors, 
or the Roman + magiſtrates in their name, made par- 
ticular conventians with them concerning the diviſion 
of lands, as we find by the chronicles and in the codes 
of the Viſigoths ᷑ and Burgundians . 

The Franks did not follow the lame plan. In the 
Salic and Ripuarian laws we find not the leaſt veſtige 
of any ſuch diviſion of lands; they had conquered the 
country, and ſo took what they pleaſed, making no 
regulations but amongſt themſelves. 

Let us therefore diſtinguiſi between the conduct of 
the Burgundians and Vitigoths in Gaul, of thoſe ſame. 
Viſigoths in Spain, of the { auxiliary troops under Au- 
guſtulus and. Odoacer in Italy, and that of the Franks 
in Gaul, and of the Vandals “ in Africa, The for- 
mer entered into conventions with the ancient inhabi- 
tants, and, in conſequence thereof, made a divifion of 
lands between them; the latter did no ſuch thing. 


The Romans obliged themſelves to this by treaties. 

+ Burgundiones partem Gall iæ occuparunt, terraſque cum Galli-- 
eis ſenatoribus diviſerunt. Aſarius's chrovicle, in the year 486. 

| Book x. tit. 1. 8. 9. and 16, ; | | 

| Chap. 54. $ r, and 2. Ibis diviſion was ſtill ſubſiſting in the 
time of Lewis le Debonnaire, as appears by his capitulary of the 
year 829, which has been inſerted in the law of the Burgundians, 
tit 79.4 r, | 

& Sce Procopius, war of the Goths.. 

% Soc Procopius, war of the Vandals, 


CHAPF; 


534 THE SPIRIT OF LAWS. Book XXX. 


C.:A:P:: VI. 
The ſame ſubjed continued. 


WI AT has induced ſome people to think that the 

Roman laws were entirely uturped by the bar. 
barians, is their finding in the laws. of the Viſigoth; 
and Burgundians, that theſe two nations had two 
thirds of the lands; but this they took only in certain 
quarters aſſigned them. 

Gundebald “ ſays, in the law of the Burgundians, 

that his people at their eſtabliſhment had two thirds of 
the lands allowed them; and the ſecond + ſupplement 
to this law takes notice, that only a moiety would be 
allowed to thoſe who ſhould hereafter come to live in 
that country. Therefore all the lands had not been 

divided in the beginning between the Romans and the 
Burgundians. 

In the texts of thoſe- two regulations we meet with 
the ſame expreſſions; conſequently they explain one 
another, and, as the ſecond cannet be underitood. ta 
mean an univerſal diviſion of lands, neither can this 
ſignification be given to the firſt, 

The Franks acted with the ſame moderation as the 
Burgundians; they did. not ſtrip the Romans where- 
ever they extended their conqueſts, What would they 
have done with ſo much land? They took what ſuited 
them, and left the reſt. 


CHAP. IX. 


4 715 application of the law of the Burgundians, and 


that of the Viſigoths, in relation to the diviſion of lands. 


T is to be conſidered, that thoſe: diviſions of land 
were not made with a tyrannical ſpirit, but with a 


Licet eo tempore quo populus noſter mancipiorum tertiam ct 
duzs'terrarum partis accepit, &c. Law of the Burg undians, tit. 54. Ft. 

+ Ut non amplius a Bargundionibus qui infra yenerunt requiratur 
quam ad præſens neceſſitas fuerit medietas tertæ. Art. 11. 
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view of relieving the reciprocal wants of two nations 
that were to inhabit the ſame country. 

The law of the Burgundians ordains that a Bur- 
gundian ſhall be received in an hoſpitable manner by a 
Roman. This is agreeable to the manners of the Ger- 
mans, who, according to Tacitus “, were the mo 
hoſpitable people in the world. 

By the law of the Burgundians it is ordained, hos 
the Burgundians ſhall have two thirds of the lands and 
one third of the bondmen. In this it conſidered the 

enius of the two nations, and conformed to the man- 
ner in which they procured their ſubſiſtence. As the 
Burgundians dealt chiefly in cattle, they wanted a great 
deal of land and few bondmen, and the Romans, from 
their application to agriculture, had need of leſs land 
and of a greater number of bondmen. The woods 
were equally divided, becauſe their wants in this . 
were the ſame. 

We find in the code 7 of the Berges daes, chat | 
each barbarian was placed near to a Roman. The di- 
viſion therefore was not general; but the Romans, who 
gave the diviſion, were equal in number to the Bur- 
gundians who received it. The Roman was injured 
the leaſt poſſible: the Burgundians as a martial people, 


fond of hunting and of a paſtoral life, did not refuſe 


to accept of the fallow grounds, while the Romans kept 
ſuch lands as were propereſt for culture, the Burgun- 
dian's flock fattened the Roman's field. 


Cc NAR XX 
Of ſervitudet. 
Tur law of the Burgundians t takes notice, that 
when thoſe people ſettled in Gaul, they were al- 
lowed two thirds of the land, and one third of the 
bondmen. The ſtate of villainage was therefore 


Pe morib. German. F And that of the Viſigoths. f Tit: 54. 
eſtabliſhed 
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eſtabliſhed * in that part of Gaul before it was invaded 


by the Burgundians. 
The law of the Burguadians, i in points relating to to 


between the nobles,” the treeborn, and the bondmen, 
Servitude was not therefore a thing particular to the 
Romans, nor liberty and nobility particainy es the bar. 
barians. 

This very ſame law ſays 2, that, if a Burgundian 

freedman had not given a particular ſum to his maſter, 
nor received a third ſhare of a Roman, he was always 
ſuppoſed to belong to his maſter's famiiy. The Roman 
proprietor was therefore tree, fince he did not belong 
to another perſon's family; he was free, becauſe his 
third portion was a mark of liberty. 
We need only open the Salic and Ripuarian May 
to be ſatisfied that the Romans were no more in a ſtate 
of ſervitude among the Franks, than among the other 
conquerors of Gaul. 

The Count de Boulainvilliers is raiſtaken i in the ca- 
pital point of his ſyſtem: he has not proved that the 
Franks made a general regulation to reduce the Ro- 
mans into a kind of fervitude. 

As this author's work is penned dds art, and 
as he ſpeaks with the ſimplicity, frankneſs, aud can- 
dour of that ancient nobility from whom he deſcends, 


| m 
every one is capable of judging of the fine things he g 
ſays, and of the errors into which he is fallen, I ſhall - 
Not therefore undertake to criticiſe him; I ſhall only W 


obſerve, that he had more wit than underſtanding, 
more underſtanding than knowledge, though his 


* This is confirmed by the whole title of the code de ogricol 5, el 


cenſitis, et colonis. 
+ 8i dentem optimati Burgundioni vel Ramano nobili excuſſerit 


| Tit. 26. & 1 Et ſi mediocribus perſonis i ingenuis, tam Burgundiont 


Hus quam Romanis. | Jbid. & 2. 


I | a 


- 
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ded MW knowledge was not contemptible, for he was well ac- 
quainted with the moſt valuable part of our hiſtory 
and laws. 

The Count de Boulainvilliers, and the Abbs du Bos, 
have formed two different ſyſtems 3 one of which ſeems 
to be a conſpiracy againſt the commons, and the other 
againſt the nobility, When the ſun gave leave to 
Phaeton to drive his chariot, he ſaid to him, „If you 
« aſcend too high, you will burn the heavenly man- 
« fionsz if you deſcend too low, you will reduce the 
« earth to aſhes: do not drive to the right; you will 
meet there with the conſtellation of the ſerpent: 
avoid going too much to the left; you will there 
6 fall in with that of the altar: keep in the middle “. 


c HAP. XI. 
The ſame ſubjed continued... 


HAT firſt gave riſe to the notion of a general 
regulation made at the time of the conquelt, is 


W 


** our meeting with a prodigious number of ſervitudes in 
ws France towards the beginning of the third race; and, 
Ko- as the continual progreſſion of theſe ſervitudes was not 
| attended to, people imagined in an age of obſcurity a. 
and general law which was never made. 
"A Towards the commencement of the firſt race, we 
ds, meet with an infinite number of freemen, both among 
| he the Franks and the Romans; but the number of bond- 
ball men increaſed to that degree, that, at the beginuing 
» of the third race, all the huſbandmen and almoſt all 
Ng, : 
his Nee preme, nec ſummam molire per erhera currams, 
. Alias egteſſius, culeſtia tecta cremabis-; 
55 el Inſerius, terras: medio tut iſſimus ibis. 
, Non te dexterior tortum declinat in anguem, 
geri Neve ſiniſterior preſſam rota ducat ad aram, 
Rees Inter utramque tene. Ovro. Metam, Hb. 2. 
Vor. II. Ft | the. 
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the inhabitants “ of towns were become bondmen; and 
whereas at the firſt period there was very near the ſame 
adminiſtration in the cities as among the Romans, 
namely, bodies of citizens, a ſenate, and courts of ju. 
dicature, at the other we hardly meet with any thing 
but a lord and his bondmen. 

When the Franks, Burgundians, * Goths wade 
their ſeveral invaſions, they took gold, filver, move. 
ables, clothes, men, women, boys, and whatever the 
army could carry; the whole was brought to one place, 
and divided amongſt the army . Hiſtory ſhews, that 
after the firſt ſettlement, that is, after the firſt devaſia- 
tions, they entered into an agreement with the inha- 
bitants, and left them all their political and civil rights. 
This was the law of nations in thoſe days; they plun- 
dered every thing in time of war, and granted everything 
in time of peace. Were it not ſo, how ſhould we find 
both in the Salic and Burgundian laws ſuch a number 
of regulations abſolutely contrary to a N ſervitude 
of the people? 

But that which was not effected by the conqueſt was 
effected by the ſame law of nations , which ſubſiſted 
after the conqueſt. Oppoſition, revolts, and the taking 
of towns, were followed wich the ſervitude of the in- 
habitants. , And, not to mention the wars which the 
different conquering nations made againſt one another, 
as there was this particularly among the Franks, that 
the different diviſions of the monarchy gave riſe con- 
tinually to civil wars between brothers or nephews, in 
which this law of nations was conſtantly practiſed, ſer- 
vitudes of courſe became more general in France than in 
other countries; and this is, 1 believe, one of the cauſes 


* While Gaul was under the domination of the Romans, they 
formed particular bodies; theſe were generally freedmen, or the de- 
ſ:endents of freedmen. 

| + See Gregory of Tours, book ii, ch. 27. Aimoin, book i, ch. 12. 

2 Sec the lives of the ſaints in the next page, 5 

of 
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of the difference between our French laws and thoſe of 
Italy and Spain, in reſpect to the right of lordihips. 

The conquelt was ſoon over, and the law of nations 
then in force was productive of ſome ſervitudes. The 
cuſtom of the ſame law of nations, which obtained for 
many ages, gave a prodigious extent to thoſe ſervitudes, 

Theodoric“, imagining that the people of Auvergne 
were not faithful to him, thus addreſſed the Franks of 
his diviſion; “ Follow me, and I will carry you into a 
« country where you {hall have gold, ſilver, captives, 
« clothes, and flocks in abundance; and you (ball re- 
„move all the people into your own country.“ 

Aſter the peace , which was concluded btw 
Gontram and Chilperic, the troops employed in the 
ſiege of Bourges, having had orders to return, carried: 
ſach a large booty away with them, that they hardly 
leſt either men or cattle in the country. n | 

I might quote here} authorities without number; and, 
as the bowels of human compaſſion were moved at thoſe 
miſeries, as ſeveral holy prelates, beholding the captives. 
bound two and two, employed the treaſure belonging 
to the church, and ſold even the facred utenſils to ran- 
ſom as many as they could, and as ſeveral holy monks 
exerted themſelves on that occaſion, it is in the lives . 
of the ſaints that we meet with the beſt eclairciſſements 
on this ſubject. And, notwithſtanding what may be 
objected to the authors of thoſe lives, namely, their 
having been ſometimes a little too credulous in reſpet- 
to things which God has certainly performed, if they 
were neceſſary for the execution of his deligns, yet we 


* Gregory of Tours, bock 3. + Ibid. book vi. chap. 31. 

1 See the chronicle of Fredeparins in the year 609, and his con» 
tinuator in the year 741, the annals of Fuld in the year 239, and the 
hives of the faints in the next quot tion. 

See the lives of St. Rpiphanius, St. Eptadius, St. Cæſarius, 
Sr, Fid: los, St. Porcian, St. Trev: rius, St. Eufychius, and of St. 
Leger, the miracles of St. Julian, Cc. 


Ff 2 | draw 


Rn 
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the z0th of the ſame title. 
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draw conſiderable lights from thence in reſpect to the rail 
manners and uſages of thoſe times. too 

When we caſt an eye upon the monuments of our lf «tt 
hiſtory and laws, the whole ſeems to be a vaſt“ bound. 
leſs ocean: all thoſe frigid, dry, inſipid, and crude act 
writings muſt be devoured in the fame manner as Sa- Fr 
turn is fabled to have devoured the ſtones. 

A vaſt quantity of land, which had been in the bands 
of freemen , was changed into mortmain, when the 
country was [tripped of its free inhabitants; thoſe who 
had a great multitude of bondmen either took large 
territories by force, or had them yielded by agreement, 
and built villages, as may be ſeen in different charters, 
On the other hand, the freemen, who cultivated the 
arts, found themſelves reduced to exerciſe thoſe arts in 
a ſtate of ſervitude: thus the ſervitudes reſtored to the 
arts, and to agriculture, Whatever they had loſt. 

It was a cuſtomary thing with the proprietors of 
lands to give them to the churches, in order to hold 
them themſelves by a quit- rent, thinking to partake 
by their ſervitude of the ſanctity of the churches. 


CHAP. XII. th 
That the lands belonging to the diviſion of the barbarians al 
6 paid no taxes. fr 


An People remarkable for their ſimplicity and poverty, 
a free and martial people, who lived without any 
other induſtry than that of tending their flocks, and 
who had nothing but ruſh cottages to attach them to 
their lands ; ſuch a people, I ſay, muſt have followed 
their chiefs for the ſake of booty, and not to pay or to 


* Deerant quoque littora ponto- Ov1D, lib. i. 
+ Even the huſbandmen themiclves were not all ſlaves, See the 
18th and 33d law in the code de agricolis, et cenſitis, et colonis, and 


See Gregory of Tours, book 2. ; 
| raiſe 


- 
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raiſe taxes. The art of tax-gathering is always invented 
too late, and when men begin to enjoy the felicity of 
other arts. 

The tranſient * tax of a pitcher of wine for every 
acre, which was one of the exactions of Chilperic and 
Fredegonda, related only to the Romans. In fact, it 
was not the Franks that tore the rolls of thoſe taxes, but 
the clergy, who in thoſe days were all Romans. The 
burden of this tax lay chiefly on the inhabitants of the 
towns; now theſe were almoſt all inhabited by Romans. 

Gregory of Tours þ relates, that a certain judge was 
obliged, after the death of Chilperic, to take refuge in. 
a church for having, under the reign of that prince, 
ordered taxes to be levied on ſeveral Franks, who in 
the reign of Childebert were ingenui or freeborn :: 
« Multos de Francis, qui tempore Childeberti regis in- 
«© genui fuerant, publico tributo ſubegit.” Therefore 
the Franks who were not bondmen paid. no taxes. 

There is not a grammarian but would be aſhamed 
to ſee how the Abbe du Bos || has interpreted this paſ- 
ſage. He obſerves, that in. thoſe days the freemen were 
called alſo ingenui. Upon this ſuppoſition. he renders 
the Latin word ingenui by freed from taxes,'a phraſe 
which. we indeed may uſe, as freed from cares, freed. 
from puniſhments ; but in the Latin tongue ſuch expreſ- 
hons as ingenui a tributis, libertini a tributis, manumiſ 
tributorum, would be quite monſtrous. 

We find in the law of the Viſigoths , that, when a. 


* Gregory of Tours, book g. 

+ Quæ conditio univerſis urbibus per Galliam conſtitutis ſum - 
mopere eſt adhibita, Life of Si. Arideus. 

Book 7: 

| Eſtabliſhment of the French monarchy, tome iii. chap, 14. 
5. 315. 

Judices atque præpoſiti tertius Romanorum, ab, illis qui occupa · 
— tenent, auferant, et Romanis ſua exactione ſine aliqua dilatione- 
zxeltituant, ut nihil fiſco debeat deperire. Lib, x, tit, 1. cap. 24. 
Fr 3 barbarian 
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barbarian bad ſeized upon the eſtate of a Roman, the 
judge obliged him to ſell it, to the end that this eſtate 


might continue to be tributary ;. conſequently the bar. 


barians paid no taxes. | 

The Abbe du Bos “, who, to ſupport his ſyſtem, would 
fain have the Viſigoths ſubject to taxes, quits the li- 
teral and ſpiritual ſenſe of the law, and pretends, upon 


no other indeed than an imaginary foundation, that be. 


tween the eſtabliſhment of the Goths and this law there 
had been an augmentation of taxes which related only 
to the Romans. But none but father Hardouin are al- 


lowed to exerciſe thus an arbitrary. power over ſacts. 


The ſame author makes a wrong uſe of the capitula« 


ries, as well as of the hiſtorians and laws of the barba. 


rous nations. When he wants the Franks to pay taxes, 
he applies to freemen what can be underſtood only of 
bondmen t; when he ſpeaks of their military fervice, 


he applies to bondmen |} what can never relate but to 


freemen. 


CHAP. XIII. 


67 taxes paid by the Romans and Gauls in the monarchy 


of the Franks. 


I Might bere examine whether, after the Gauls and 
Romans were conquered, they continued to pay 
the taxes to which they were ſubject under the empe- 
yors. But, in order to proceed with greater expedi- 
tion, I ſhall be ſatisfied with obſerving, that, if they 


* Eſtabliſhment of the Franks in Gaul, tome iii. cap. 14. p. 5 10. 

+ He lays a ſtreſs upon another law of the Viſgoths, book x. 
tit, 1. art. 11. which proves nothing at all; it ſays only, that he 
who has received of a lord a piece of land on condition of a rent or 
ſervice, ought to pay it. 

t Fſtubliſhment of the French monarchy, tome iii. ch. 14. p. 513. 
where he quotes the edit of Piſtes, art. 28, See below, ch. 17. 

| Ibid. tome Hi. chap. 4. P. 298. % | 


valid 


hy | 


© Het 


ok Charles the Bald in the year 844, art. 1, & 2. 
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paid them in the beginning, they were ſoon after ex- 
empted, and that thoſe taxes were changed into a mi- 
litary ſervice ; for I confeſs I cannot conceive how the 
Franks ſhould have been at firſt ſuch great friends, and 
akerwards ſuch ſudden and violent enemies, to taxes. 

A capitulary * of Lewis le Debonnaire explains ex- 
tremely well the ſituation of the freemen in the mo- 
narchy of the Franks. Some troops Þ of Goths or 
Iberians, flying from the oppreſſion of the Moors, 
were received in Lewis's dominions. The agreement 
made with them was, that, like other freemen,. they 
ſhould fallow their count to the army; that upon a 
march they ſhould mount guard t, and patrol under 
the command alſo of their count; and that they ſbould. 
furoiſh.bories and carriages for baggage to the king's: 
commiſſaries |, and to the ambaſſadors in their way to 
and from court ; aud that they thould not be compel- 
led to pay any farther acknowledgment, but ſhould be 
treated as the other freemen. 

It cannot be ſaid that theſe were new uſages intro. 
duced tdwards the commencement of the ſecond race, 
This muſt be referred at leaſt to the middle, or to the 
end of the firſt, A capitulary of the year 864 6, ſays 
in expreſs terms, that it was the ancient cuſtum tor free+ 
men to perform military ſervice, and to furniſh like - 
wife the horſes and carriages above mentioned; du - 
ties particular to themſelves, and from which thoſe 


* In the year 875, chap. 1. which is agreeable to the capitulary 


+ Pro Hitpanis in partibus Aquitaniz, Septimaniæ, & provinciæ 
eonſiſtentibus. id. | | 

} Excubias & explorationes quas Nadas dicunt. Did. 

| They were not obliged to furniſh any to the count. I. art. 5. 

Ut pagenſes Franci, qui cab.llos habent, cam ſu's eomitibus in 
hoſtem pergant. The counts are forbid to deprive them of their 
hores, ut boſtem facere, & debitos paraveredos ſecundum antiquam 
conſuetudincm exſolvete poſſint. Edil? of Piſtes in Balufius, p. 186. 


who 


= 
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who poſſeſſed the fiefs were — as we ſhall prove 
hereafter. 

This is not all; there was a ens which 
hardly permitted the impoſing of taxes on thoſe free. 
men. He who had four manors + was always obliged 
to march againſt the enemy; he who had but three, 
was joined with a freeman that had only one; the latter 
bore the fourth part of the other's charges, and ſtaid 
at home. In like manner, they joined two freemen 
who had each two manors ; he who went to the army 
had half his charges bore by him who ſaid at home. 

' Again, we have an infinite number of charters in 
which the privileges of fiefs are granted to lands or di- 
iris poſſeſſed by freemen, and of which I ſhall make 
further mention hereafter. Theſe lands are exempted 
from all the duties or ſervices, which were required of 
them by the counts and by the reſt of the king's offi- 
cers: and, as all theſe ſervices are particularly enume- 
rated, without making any mention of taxes, it is ma- 
nifeſt that no taxes were impoſed upon them. 

It was very natural that the” Roman art of tax-ga- 
thering ſhould fall of itſelf in the monarchy of the 
Franks: it was a molt complicate art, far above the 


conception, and wide from the plan, of thoſe ſimple 


people. Were the Tartars to over-run Europe, we 
ſhould find it very difficult to make them comprehend 
what is meant by one of our financiers. 

The anonymous * author of the Life of Lewis le 
Debonnaire, ſpeaking of the counts and other officers. 


+ Capitulary of Charlemagne, in the year 825 chap. 1. Edi 
of Piſtes in the year 864, art. 27. 

+ Suatuor marſos. I fancy that what they called man ſus was 2 

particular portion of land belonging to a farm where there were 


\ - bondmen; witneſs the capitulary of the year 853, apud Sylvacum, 


tit. 14. againſt thoſe who drove the bondmen from their . 
1 In rr N 157. 


of 
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of the nation of the Franks, whom Charlemagne eſta- 
bliſhed in Aquitania, ſays, that he intruſted them with 


the care of defending the frontiers, as alſo with the 
military power and the intendency of the demeſnes be- 
longing to the crown. This thews the ſtate of the 
royal revenues under the ſecond race. The prince had 
kept his demeGes in his own hands, and employed his 
bondmen in improving them. Dut the indictions, the 
capitations, and other impolts raiſed at the time, of 
the emperors on the perſons or goods of freemen, had 
been changed into an obligation of defending the tron- 
tiers, and marching. againit the enemy. 

The biſhops, writing to Lewis “, brother to Charles 
the Bald, uſe theſe words: Take care of your lands, 
that you may not be obliged to travel continually 
by the houſes of the clergy, and to tire their bond - 
men with carriages. Manage your affairs, conti - 
nue they, in ſuch a manner, that you may have 
enough to live upon, and to receive embaſſies. It 
is evident, that the king's revenues f in thoſe days 
eonſiſted of their demeſnes. 


C H A P. XIV. 
Of what they called cenſus. 


A? TER the barbarians had quitted their country, 
they were deſirous of reducing their uſages into 
writing; but, as they found a difficulty in writing 
German words with Roman letters, they publiſhed 
theſe laws in Latin. | 
In the confuſion and rapidity of the conqueſt, moſt 
things changed their nature: in order, however, to 


expreſs them, they were obliged to make uſe of ſuch. 


old Latin words, as were moſt analagons to the new 


See the capitulary of the year 858, art. 14. 


7 They levied alſo ſome duties on rivers, where there happened 2 


to be a bridge or pallage, 


ulages.. 


— — 
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uſages. Thus, whatever was likely to revive the idez cro 
of the ancient cenſus of the Romans, they called by ten 
the name of cenſus, tributum ; and, when things had een 
no relation at all to the Roman cenſus, they expreſſed, mi 
as well as they could, the German words by Roman | 
letters: thus they formed the word fredum, on which ag! 
I ſhall have occaſion to deſcant in the following chap- Wh ple 
ters, | , ſa 
The words cenſus and tributum having been em- 
: Ployed in an arbitrary manner, this has thrown ſome 
obſcurity on the ſignification in which theſe words were 
uſed under our princes of the firſt and ſecond race; 
and modern authors , who had adopted particular 71 
ſyſtems, having found theſe words in the writings of 
thoſe days, imagined that what was then called cenſu; 
was exactly the cenſus of the Romans, and from thence 1 
they inferred this conſequence, that our kings of the 


two firſt races had put themſelves in the place of the 4 

Roman emperors, and made no change in their admi- * 

2 niſtration f. Beſides, as particular duties raiſed under 
|. the ſecond race were by chance and by certain reftric- D 


tions || converted into others, they inferred from thence 
that theſe duties were the cenſus of the Romans; and, 
as ſinee the modern regulations they found that the 


The cenſus was ſo generical a word, that they made uſe of it ie 
expreſs the tolls of rivers, when there was a bridge or ferry to paſs. 
Sce the third capiculary in the year 853, edit, of Baluſin;, p. 395. 
art. 1. and the 5th in the year 819, p. 616. They gave likewiſe 
this name to the carriages furniſhed by the freemen to the king, er 

to his commiſſeries, as appears by the capitulary of Charles the 
Bald, in the year 865, art. 8. 

+ The Abbe du Ros, and his followers. 

See the weakneſs of the arguments produced by the Abbe du 
Bos, in the e#3abliſhmnent of the French mz narchy, tome iii. b. 6. 
chap. 14 eſpecially in the inference he draws from a piſſ ge of 
Gregory of Tours, concerning a diſpute between his church and 
King Charib-rt. 

{ For inſtance, by na eee. 

crowu- 


* 


WO. 
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crown · demeſnes were abſolutely unalienable, they pre- 
tended that thoſe duties which repreſented the Roman 
cenſur, and did not form a part of the demeſnes, were 
mere uſurpations. 1 omit the other conſequences. 

To apply the ideas of the preſent time to diſtant 
ages, is a moſt fruitful ſource of error. To thoſe peo- 


ple who want to modernize all the ancient ages, ſhall 


ſay what the Ægyptian prieſts ſaid to Solon,“ 0 
« Athenians, you are mere children?“ 


CHAP. XV. | 
That what they called cenſus was raiſed only on the bend- 


men, and not on the freemen. 


1 kiog, the clergy, and the lords, raiſed regular 
4 taxes each, on the bondmen of their reſpective 
demeſnes. I prove it with reſpect to the king, by the 
capitulary de villus ; with regard to the clergy, by the 
codes of the laws of the barbarians “; and with rela- 
tion to the lords, by the regulations + which Charle- 
magne made concerning this ſubject. 

Theſe taxes were called cenſus ; they were economi- 
cal, and not fiſcal duties, mere private I and 
not public obligations. 

I affirm, that what they called cenſus at that time, 
was a tax raiſed upon the bondmen. This I prove by 
a formulary of Marculfus, containing a permiſſion from 
the king to enter into holy orders, provided the perſon 
be free born t, and not inrolled in the regiſter of the 
cenſus. I prove it allo be þ a commiſſion from Charle- 


* Law of lhe Allemans, ch. 22, and the law of the Bavarian, 


tit, 1. Chap. 14. where the regulations are to be found which the 
clergy made concerning their order. 


+ Book 5. of the capitularies, chap. 303. 


t Si ille de capive ſuo bene agony ſit, et in Puletico publics 
ecnlitus non eſt, Lib. 1. FEY 


| | 1 magne 


* 
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magne to a count *, whora he had ſent into Saxony 
which contains the infranchiſement of the Saxons for 
having embraced Chriſtianity, and is properly a char. 


ter of freedom f. This prince reſtores them to their 


former civil liberty t, and exempts them from paying 
the cenſus. It was therefore the ſame thing to be x 
bondman, as to pay the cen/us ; to be free as not pay 
K. 

By a kind of letters patent || of the ſame prince in 
favour of the Spaniards, who had been received into 
the monarchy, the counts are forbid to demand any 
cenſus of them, or to deprive them of their lands, 
That ſtrangers upon their coming to France were 
treated as bondmen, is a thing well known; and Char- 
lemagne being defirous they ſhould be conſidered as 
freemen, fince he would have them be proprietors of 
their lands, forbade the demanding any cenſus of them, 

A capitulary of Charles the Bald 5, given in favour 
of thoſe very Spaniards, orders them to be treated 
like the other Franks, and forbids the requiring any 
cenſus of them ; ext conn this cenſus was not paid 
by freemen. 

The thirtieth aha of the edi& of Piſtes reforms 
the abuſe, by which ſeveral of the huſbandmen belong 
ing to the king or to the church, ſold the lands de- 
pendent on their manors to eccleſiaſtics, or to people 
of their condition, reſerving only a ſinall cottage to 
themſelves ; by which means they avoided paying the 


In the yeer 789. edit. of the capitulazics by BAuſius, vol. t. 
p. 250. 
+ Et ut iſta ingenuitatis pagina firma ſtabiliſque conſiſtat. Lil 
1. for mul. 1g. 
t Priſtinzque libertati donatos, & omni nobis debito cenſu ſolu 
tus. Al. 
Preæceptum pro Hiſpenis, in the year $12, edit. of Baluſius, 


5 . p- Soo. 


S Ia tbe year 344, edit, of Baluſins, tome 2. art. I. and 2, p. 1), 


2 renſusi 
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cenſus ; and it ordains, that things ſhould be reſtored a 
to their primitive ſituation: the cenſus was Nn a 
tar peculiar to bondmen. | 

From thence alſo it follows, that there was no ge- 
neral cenſus in the monarchy ; and this is clear from 
a great number of paſſages. For what could be the 
meaning” of this capitulary *, « We ordain that the 
« royal cenſus ſhall be levied in all places, where for- 
« merly it was lawfully levied 7?“ What could be the 
meaning of that in which Charlemagne þ orders his 
commiſfaries in the provinces to make an exact inquiry 
into all the cenſaſes that belonged in former times to 
the king's demeſne ||? And of that g in which he diſ- 
poſes of the cenſuſes paid by thoſe *® of whom they 
aredemanded? What can that other capitnlary mean ++, 
in which we read, If any petſon t has acquired a 
« tributary land, on which we were aecuſtomed to 
« levy the cenſus?” And that other, in fine I, in 
which Charles the Bald 5 makes mention of the cen - 
ſual lands, whoſe cenſus had from time immemorial be- 
jonged to the king, 

Obſerve, that there are ſome paſſages which ſeem at 
irſt ſight to be contrary to what I have faid, and yet 


* Third capitulary of the year 805, art. zo, & 23. inſerted in - 
the coll. tion of Anſegiſe, b. 3. art. 15. This is agrees ble to that 
of Charles the Bald, in the year 854, apud Attiniacum, art. 6. 

+ Undecangae legitime exigebstur. Thid. 

t In the year 812, art. 10, & 11. edit. of Balufins, tome v. p. 498. 

| Undecunque antiquitis ad partem regis venire ſolebaut. * | 
lulary of the year $12. art. 10, 11. : 

F In 813, art. 6. edition of Baluſins, tome 2. p. 308. 

De illis unde cenſa exigunt. Capit. of the year 813, art. 6. 

t Book 4. of the capitularics, art. 35. and inſerted in the law 
of the Lombards. 

it Si quis terram tributariam, unde cenſus ad partem 0 
exire ſolebat, ſuſceperit. Bok 4. of the capitularies, art. 37. 

|] In the year 8035, art. 8. 


£5 Unde cenſus ad partem regis exivit T  Capitulary of 
the year Bog. art. 8. - 


Vor. II. „ üer, 
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they confirm it. We have already ſeen, that the ſree. 


men in the monarchy were obliged only to furniſh 
particular carriages: the capitulary juſt now cited 
gives to this the name of cenſus *, and oppoſes it to the 
cenſus. paid by the bondmen. | 
Beſides, the edit of Piſtes + takes notice of thoſe 
freemen who were obliged to pay the royal cenſus for 
their head ꝗ, for their cottages, and who had ſold them- 
ſelves during the famine. The king orders them to 
be ranſomed. This is || becauſe thoſe who were manu. 
mitted by the king's letters, did not, generally ſpeak- 
ing, acquire a full and perſect liberty g, but they paid 
cenſum in capite ; and theſe are the people here meant. 
We muſt therefore explode the idea of a general 
and univerſal cenſus, derived from the Roman policy, 
_ from which cenſus the rights of the lords are alſo ſup- 
© poſed to have been derived by uſurpations, What was 
called cenſus in the French monarchy, independently 
of the abuſe made of that word, was a particular tax 
impoſed on the bondmen by their maſters. 
1 beg the reader to excuſe the trouble I muſt give 
him with ſuch a number of citations. I ſhould be more 


conciſe, did I not meet with the Abbe du Bos's book, 


on the eſtablithment of the French monarchy in Gaul, 
continually in my way. Nothing is a greater obſtacle 


* Cenſibus vel paraveredis quos franci homines ad regiam po- 
teſtatem exſolvere debent. 

+ In the year 864, art. 34. edition of Baluſius, p. 192. 

1 De illis francis hominibus qui cenſum regium de ſuv capite & 
de ſuis recellis debeant. 1634. 

1 The 28th article of the ſame edict explains this extremely 
well; it even makes a diſtinction between a Roman freedman and 
a Frank freedman : and we likewiſe ſee there that the cenſus was 
not general x it deſerves to be read. 

& As appears by a capitulary of Charlemagne in the year 813, 
which we have — quoted. 

to 


—_ ] Aa a. - 2k - ao 
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to our progreſs in knowledge, than a bad performance” 
of a celebrated author; becauſe, before we inſtruct, 
we mult begin with undeceiving. 


C HAP. XVI. 
Of the feudal lords or vaſſals. 


Havs taken notice of thoſe volunteers among the 
Germans, who followed their princes in their ſeve · 
ral expeditions. The ſame uſage continued after the 
conqueſt, Tacitus mentions them by the name of 
Companions * ; the Salic law by that of men who have 
vowed fealty to the king + ; the formularies of Mar- 
culfus T by that of the king's artru/tios ||; the earlieſt 
French hiſtorians by that ef /eudes F, taithſul and loyal; 
and thoſe of later date by that of vaſſals and lords **. 

In the Salic and Ripuariau laws: we meet with an 
inficite number of regulations in regard to the Franks, 
and only with a. few for the antruſtios. The regula- 
tions concerning the antruſtios are different from thoſe. 
which were made for the other Franks; they are full 
of what relates to the ſettling of the property of the 
Franks, but mention not a word concerning that of 
the antruſtios. This is becauſe the property of the 
latter was regulated rather by the political than by the 
civil law, and this was the ſhare that ſell to an army, 
and not the patrimony of a family, 

The goods reſerved for the feudal lords were called: 
hſcal goods f, benefices, honours, and tiefs, by differ- 


ent authors, and in different times. 
There 


Comites. | + Qui ſunt in truſte regis. . Tit. 44. art. 4. 
Book i. formul. 18. 
| From the word trew, which ſignifies faithfu} among the Ger- 
mans, $ Lendes, fidelis. ** Vaſſalli, ſeniores. 
tt Fiſcalia, See the 14th formulary of Marculfus, b. 1, It is 
mentioned in the life of St. Maur, dedit fiſcum unum aud in the” 
G g 2 annals- 
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There is no doubt but the fiefs at firſt were at will · 
We find in Gregory of Tours +, that Snnegiſilus ang 
Gallomanus were deprived of all they held of the ex. 
chequer, and no more left than what was their real 
property. When Gontram raiſed his nephew Childe. 


bert to the throne, he had a private conference with, 


him, in which he named the perſons f who ought to 
be honoured with, and thoſe who, ought to be deprived 
of the fiefs. In a formulary of Marculfus |}, the king 
vives in exchange not only the benefices held by his 
exchequer, but likewiſe thoſe which had been held by 
another. The law of the Lombards oppoſes 5 the be. 
nefices to property. In this our hiſtorians, the formu. 
laries, the codes of the different barbarous natioas. and 
all the monuments extapt of thoſe days, are .unani- 
mous.. In fine, the writers of the book of fiefs inform 
ns , that at firſt the lords could take them back when 
they pleaſed, that afterwards they granted them ſor 


the ſpace of a year ff, and that at Jength they gave 


them for life, 


— 


2 nals of Metz, in the year 747, dedit iili comitatus et fiſcos pluri.- 
mos. The goods deſigned for the ſupport of the royal family, 


were called regalia. 
gee the firit book, tit. i. of the fies; and Cujas on that book. 
7 Book ir, chap. 38. 


t Quos honoraret muneribns, quos ab honore depelleret, 7h. lib, 7. 
vel reliquis quibuſcumque beneficiis, quodcumque ille, vel 


neus noſter, in ipſis loeis tenuifſe noſcitur. Lib. 1. formul. 30. 
IIb. Bi. tit. 8. § 3. | 


* Antiquiſſimo enim tempore fic erat in dominorum poteſtate 


cennexyum, ut quando vellegt poſſent auferre rem in feudum a ſe 
datam : poſtea vero conventum elt, ut per annum tantum fir mita- 


tem haberent; deinde ſtatuun eſt, ut uſque ad vitam fidelis pro- 


duceretur. Feudorum, lib. 1. lit. 1. 
++ It was a kind of precarious tenure, which the lord conſented 


or refuſed to renew ey year 3 as Cujus has obferved. 


CHAP 
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975 the . * fervice of ſreemen. | 

6 Backs ſorts of people were bound to military ſervicez; 
the great and leſſer vaſſals, who were obliged in 

conſequence of their fief; and the freemen, whether 
Franks, Romans, or Gauls, who ſerved under the 
count, and were commanded by him and his officers. 
Tbe name of freemen was given to thoſe who, on 
the one hand, had no benefices or fiefs, and, on the 
other, were not ſubject to the bale ſervices of villain- 
age; the lands they poſſeſſed were what they called al- 
lodial eſtates. | 

The counts * aſſembled the freemen, and led then 
againſt the enemy; they had officers under them, 
who were called + vicars; and as all the freemen were 
divided into hundreds, which formed what was called 
a borough, the counts had alſo officers under them, 
who were called centenarii, and carried the freemen of 
the borough, or their hundreds, to the field. 

This diviſion into hundreds is poſterior to the eſta- 
bliſhment of the Franks in Gaul. It was made by 
Clotarius and Childebert, with a view of obliging each 
diſtrict to anſwer for the robberies committed in their 
diviſion ; this we find in the decrees || of thoſe princes, 
A regulation of this kind is to this very day * 
in England. 


* See the capitulary of Charlemagne in the year 812, art 3, and. 
4. edition of Balufius, tome 1. p. 491. and the edict of Piſtes in- 
the year 864. art. 26. tome 2, p. 186. 

Et habeat unuſquiſque comes vicarios et centenarios' ſecum. 
Bork 2. of the capituluries, art. 28. 

+ They were called compagerſes. 

| Publiſhed in the year 393, art. 1. See the capitularies, edit'on 
of Baluſius, p. 20, Theſe regulations were undoubtedly made by 
agree ment. , 


Gg3: As“ 
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As the counts carried the freemen againſt the ene. 
my, the feudal lords carried alſo their vaſſals or rear. 


vaſſals; and the biſhops, abbots, or their * advocates 


carried likewiſe theirs +. 

The biſhops were greatly embarraſſed, and + incon- 
ſiſtent with themſelves; they requeſted of Charlemagne 
not to oblige them any longer to a military ſervice 
and when he had granted their requeſt, they complain- 
ed that he had deprived them of the public eſteem; ſo 
that this prince was obliged to juſtify his intentions 
upon this head. Be that as it may, when they were 


. - exempted from marching againſt the enemy, I do not 


find that their vaſſals were led by the counts; on the 
contrary, we ſee || that the kings or the biſhops choſe 
one of their feudatories to conduct them. 

In a capitulary S of Lewis le Debonnaire, this prince 
diſtinguiſhes three forts of vaſſals, thoſe belonging to 
the king, thoſe to the biſhops, and thoſe to the counts. 
The vaſſals ** of a feudal lord were not led againſt 
the enemy by the count, except ſome employment in 
the king's honſchold hindered the lord himſelf from 
leading them. | 


Advocati. 

+ Capitulary of Charlemagne in the year 812. art. 1, and 5. edi- 
tion of Baluſius, tome 1. p. 490. 

t See the capitulary of the year 803, publiſhed at Worms, edi- 
tion of Baluſius, p. 408, and 410. 

! Capitulary of Worms, in the year 803, edition of Baluſius, 
p. 409. and the council in the year 845, under Charles the Bald, in 
Verno palatio, edition of B. luſius, tome 2. p. 17. alt. 8. 

5 The fifth capitulary of the year 81 9. art. 27, edition of Balu - 
ſius, p. 618. | 

*® De vaſſis dominicis, que th] intra caſam ſerviunt, & tamen 
bene ſieia habere noſcuntur, ſtatutum eſt, ut quicunque ex eis cum 
domino imperatore domi remanſerint, vaſſallos ſuos caſatos ſecum 
non retineant; ſed cum comite, cujus pagenſes ſunt, ire per mit- 
tant. Capitalary 2. in the year 8 12. art. 7. edition of Baliſus, tome 


1. P. 494+ 


But: 
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But who is it that led the feudal lords into the field? 


No doubt the king himſelf, who was always at the 


head of his faithful vaſſals. IIence we conſtantly find 
in the capitularies a diſtincdtion made * between the 
king's vaſſals and thoſe of the biſhops. Such brave 
and magnanimous princes as our kings did not take 
the field to put themlelves at the head of an eccleſiaſtie 
militia z theſe were not the men they choſe to conquer: 
or die with. 

But theſe lords carried their vaſſals and rear - vaſſals 
with them; as we can prove by the eapitulary +, in 
which Charlemagne. ordains- that every freeman, who 
has four manors either in his own property, or as a 
benefice from ſomebody elſe, ſhould march againſt the 
enemy or follow his lord. lt is evident, that Char- 
lemagne means, that the perſon who had a manor of 
his own ſhould march under the count, and he who 
held a benefice of a lord ſhould ſet out along with him. 

And yet the Abbé du Bos I pretends; that, when 
mention is made in the capitularies of tenants who de- 
pended on a particular lord, no others are meant than 
bondmen; and he grounds his opinion on .the law- of 
the Viſigoths, and the practice of that nation. It is 
much better to rely on the capitularies themſelves ; 
that which I have juſt quoted ſays expreſsly the con - 
trary. The treaty between Charles the Bald and his 
brothers, takes notice alſo. of freemen, who might 
chuſe to follow either a lord or the king; and this re- 
gulation is conformable to a great many others. 


* Capitulary 1. of the year 812. art. 5. de bominibus naſtris, & 


 Epiſcoporum & Abbatum, gui vel beneficia vel talia propria hubent, 


Cc. edition of Baluſtus, tome 2. p. 490. 

+ la the year 812, chap. x. edition of Baluſius, p. 490. Ut om- 
nis homo liber, qui quator man ſos veſtites de pre pris ſuo, five de alicujus 
beueſicis Labet, ipſe je praparet, & ipſe in Lojiem per gat, five cum ſe- 
niori ſuo. 

Tome 3. book 6. chap. 4. p. 299. eſtabliſi ment of the French 


wonarchy. 
We 
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We may therefore conclude, that: there were three. 
ſorts of military ſervices ;. that of the king's vaſſals, 


who had other vaſſals under them; that of the biſhops, . 


or of the other clergy, and their vaſſals; and, in fine, 
that of the count, who commanded the freemen. 


Not but the vaſfals might be alſo ſubject to the 
count; as thoſe who have a particular command are 
ſubordinate to him who is inveſted with a more gene- 


ral authority. 
We even find that the count and the king's e com- 


miſſaries might oblige them to pay the fine, when they 


had not fulfilled the engagements of their fief. 


In like manner, if the king's vaſſals * committed 
any outrage, they were ſubje& to the correction of the 
count, unleſs they choſe. to ſubmit rather to that of: 


the king. 


KN : 
Of the double ſervice. 


II. was a fundamental principle of the monarchy, 


that whoſoever was ſubject to the military power 
of another perſon, was ſubject alſo to his civil juriſ- 


diction. Thus the capitulary 1 of Lewis le Debon - 
naire, in the year 815, makes the military power of 
the count, and his civil juriſdiction over the freemen, 
keep always an equal pace. Thus the placita ꝶ of the: 
count, who carried the freemen againſt the enemy, 


were || calied the placita of the freemen ; from whence: 


undoubtedly came this maxim, that the queſtions re- 


Nr Capitulary of the year 882, art. 11. apud Vernis falatium, edi- 


tion of Baluſus, tome 2. p. 289. 


+ Art, f, 2. and the cour eil in Verne palatio of the year 845. 
art. 8. edition of Baluſius, tome 2. p. 17. 


Or aſſizes. 

I Capitularies, book 4. of the collection of Anſegiſe, art. 57, and 
the 5th capitulary of Lewis le Debonnaire in the year 819, art. 14. 
edition of Baluſius. tome 1. p. 615. 


| lating: 


7. 
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lating to liberty could be decided only in the count's 
placita, ahd not in thoſe of his officers. Thus the count 
never led the vaſſals“ belonging to the biſhops or to the 
abbots againſt the enemy, becauſe they were not ſub- 
ject to the civil juriſdiction. Thus he never commanded 
the rear - vaſſals belonging to the king's vaſſals. Thus 
the gloſſary + of the Englith Jaws informs us, that thoſe» 
to whom the Saxons þ gave the name of coples, were by 
the Normans called counts or companions, becauſe they 
ſhared the judiciary fines with the king. Thus we ſee, 
that at all times the duty of a vaſſal || towards his lord: 
was to bear arms g, and to try his peers in his court. 

One of the reaons which produced this connection; 
between the judiciary rigat aud that of leading the 
forces againſt the enemy, was, becauſe the perſon who- 
led them exacted at the ſame time the payment of the- 
fiſcal duties, which conſiſted in ſome carriage ſervices 
due by the freemen, and in general in certain judiciary 
profits, of which we ſhall treat hereafter: 

The lords had the right of adminiſtering juſtice in, 
their fief by the ſame principle as the counts had it in- 
their counties. And indeed the counties, in the ſeveral 
variations that happened at different tunes, always fol · 
lowed the variations of tbe fieſs; both were governed. 
on the lame plan, and by the ſame principles. In a 
word, the counts in their counties were lords, the lords. 


® See the 8;h note of the preceding chapter. 

+ It is to be ſound. in the collection ef William Lambard de; 
priſcis Anglorum legibus. p 

T In the word Stra pia. 

This is well explained by the aſſtzes of Jeruſalew, chap. 227; 
and 222. 

{ The advowees of the church (adrocati) were equally at the- 
head of their placita and ot their militia... 


'Thoſe- 
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- Thoſe have been miſtaken who conſidered the counts 
as civil officers, and the dukes as military commander. 
Both were equally civil * and military officers: the 
whole difference conſiſted in the duke's having ſeveral 
counts under him, though there were counts who had 
no duke over them; as we learn from Fredegarius f. 

- It will be imagined, perhaps, that the government 
of the Franks muſt have been very ſevere at that time, 
ſince the ſame officers were inveſted with a military and 
civil power, nay, even with a fiſcal power, over the ſub- 
jets, which, in the preceding books, I have obſerved 
to be diſtinguiſhing marks of deſpotie authority. 

But it is not to be believed that the counts pronoun- 
ced judgment by themſeives, and adminiitered juttice 
in the ſame manner as the baſhaws do in Turkey: in 
order to judge affairs, they aſſembled a kind of alſizes, 
where the principat men appeared. 

In order to underſtand thoroughly what relates to 
the judicial proceedings, in the formulas, in the laws 
of the barbarians, and in the capitularies, it is proper 
to obſerve, that the functions of the count, of the graf 
or fiſcal judge, and the centenariur, were the ſame; that 
the judges. the rathimburghers, and the ſheriffs, were the 
ſame perſons under different names. Theſe were the 
count's aſſiſtants, and were generally ſeven in number; 
and, as he was obliged to have twelve perſons to judge t, 
he filled up the number with the principal men. 


* See the 8th formulary of Marculfus,. book 1. which contains 
the letters given to a duke, patrician, or count, and inveſts them 
with the civil juriſdiction and the fiſcal adminiſtration, 

+ Chronicle, chap. 78. in the year 636. 

+ See concerning this ſubje& the capitularics of Lewis le Debon- 
naire, added to the Salic law, art. 2. and the formula of judgments 
given by Du Cange ia the word boni homines. 

Per bonos homines ;' ſometimes there were none but principal 
men. Sce the appendix to the formularics of Marculfus, ch. 5r. 


Bur 
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But whoever had the juriſdiction, the king, the count, 
the grafio, the centerarius, the lords, or the clergy, they 
never judged alone; and this nfage, which derived its 
origin from the foreſts of Germany, was ſtill continued 
even after the fiefs had aſſumed a new form. , 

With regard to the fiſcal power, its nature was ſuch, 
that the connt could hardly abuſe it. The rights of the 
prince, in reſpect to the freemen, were ſo ſimple, that 
they conſiſted only, as we have already obſerved, in 
certain carriages which were * demanded of them on 
ſome public occaſions: and as for the judiciary rights, 
there were laws which prevented + miſdemeanours. 


CHAP, XC 


Of compoſitions among the barbarous nations. 


| Ser it is impoſſible to have any tolerable notion : 
of our political law, unleſs we are thoroughly ac- 
quainted with the laws and 'manners of the German 
nations, I ſhall therefore ſtop here a while, in order to 
inquire” into thoſe manners and laws. | 
It appears by Tacitus, that the Germans knew only 
two capital crimes; they hanged traitors, and drowned 
cowards; theſe were the only public crimes among thoſe 
people. When a man had injured another, the rela- 
tions of the perſon injured took ſhare in the quarrel, 
and the offence was cancelled by a ſatisfaction. This 
ſatisfaction was made to the perſon offended, when ca- 


And ſome tolls on rivers, of which I have ſpoke already. 

+ Sce the law of the Ripuarians, tit. 89. aud the law of the 
Lombards, book ii. tit. 52. $ 9. | 

t Suſcipere tam inimicitias, ſcu patris, feu propinqui, quam ami- 
citias neceſſe eſt ; nec implacabiles ducant ; luitur enim etiam homi- 
cidium certo armameutorum ac pecorum numero, recipitque ſatis- 
faticnem univerſa domus. Tacit, de morib, Germ. 


pable 
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pable of receiving it, or to the relations, if they had 
been injured in common, or if, by the deceaſe of the 
party injured, the ſatisfaction had devolved to them. 
In the manner mentioned by Tacitus, theſe ſatisfac- 
tions were made by the mutual agreement of the par. 
ties; hence, in the codes of the barbarous nations, theſe 
ſatisfactions are called compoſitions, 

The law * of the Friſians is the only one, I find, that 
has left the people in this ſituation, in which every fami- 
1y at variance was in ſome meaſure in the (tate of nature, 
and in which, being unreſtrained either by a political 
or civil law, they might give looſe to their revenge till 
they had obtained ſatisfaction. Even this law was mo- 
derated; a regulation was made , that the perſon 


whoſe life was ſought after ſhould be unmoleſted in his 


own houfe, as allo in going and coming from church, 
and from the court where cauſes were tried. 

The compilers of the Salic laws cite + an ancient 
uſage of the Franks, by which a perſon, who had dug 
a corpſe out of the ground in order to ſtrip it, ſhould 
be baniſhed from fociety, till the relations had conſent- 
ed to his being re · admitted: and as before that time a 
prohibition was made to every one, even to his own 
wife, not to give him a morſel of hread, or to receive 
him under their roof, fach a man was, in reſpect to 
others, and others in reſpect to him, in a Rate of na- 
ture, till an end was put to this ſtate by a compoſition. 

This excepted, we find that the ſages of the dif- 
ferent. barbarous nations thought of determining, by 
themſelves, what would have been too long and too 


dangerous to expect from the mutual agreement of 


* See this law in the ſecond title on murders, and Vulemat's ad- 


dition on robberics. 


+ Additio ſapientum, tit. 1. § r. 
{ Salic law, tit 38. § 1. tit. 17. 
1 the 
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the parties. They took care to fix the value of the 
compoſition which the party injured was to receive. 
All thoſe barbarian laws are in this reſpect moſt admi- 
rably exact; the ſeveral caſes are minutely* diftinguiſh- 
ed, the circumſtances are weighed, the law ſubſtitutes 
itſelf in the place of the perſon injured, and inſiſts upon 
the ſame ſatisfaction as he himſelf would have contend 
ed in cold blood. 

By the eſtabliſhing of thoſe laws the Gamen nations 
quitted that ſtate of nature, in which they ſeem to have 
lived in Tacitus's time. ' 

Rotharis declares inthe law of the Lombards , that 
he had increaſed the compoſitions anciently accuſtomed 
for wounds, to the end that, the wounded perſon being 
fully ſatisfied, all enmities ſhould ceaſe. In fact, as the 
Lombards, from a very poor people, were grown rich 
by the conqueſt of Italy, the ancient compoſitions were 
become frivolous, and reconcilements were prevented, 
do not queſtion but this was the motive which obli- 
ged the other chiefs of the conquering nations to make 
the different codes of laws now extant. 

The principal compoſition was that which the mur- 
derer paid to the relations of the deceaſed. The-differ- 
ence of ſtations * produced a difference in the compoſi - 
tions: thus, in the law of the Angli, there was a com- 
poſition of 600 ſous for the murder of an adeling, 200 
for that of a freeman, and thirty for killing a bondman. 
The greatneſs therefore of the compotition, fixed on 
the life of a man, was one of his principal prerogatives; 


»The Salic laws are admirable in this reſpect; ſee eſpecially the 
titles 2, 3, 4, 5, 6, and 7, which related to the ſtealing of cattle, 

+ Book i. tit. 7. $ 15. 

See the law of the Angli, tit. i. G f, 2, and 4. ibid. tit. v. C6. 
the law of the Ravarians, tit. i, chap. 8, and g. and the law of the 
Friſians, tit. 15. 


Vor. II. H h | for, 
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-for, beſide the diſtinction it made of his perſon, it like. 8 

wiſe eſtabliſhed a greater ſecurity in his favour among 

rude and violent nations. h: 
This we are made ſenſible of by the law * Re the Ba- 1 

varians: it gives the names of the Bavarian families 2 

who received a double compoſition, becauſe they were 0 


the firſt + after the Agilolfings. The Agilolfings were n 
of the ducal race, and it was cuſtomary with that na. 
tion to chuſe a duke out of that family; theſe had x v 
.quadruple compoſition, The compoſition for the duke ſc 
exceeded by a third that which had been eſtabliſhed for k 
the Agilolfings : © Becauſe he is a duke,” ſays the law, ti 
4 a greater honour is paid to him than to his relations.” f. 
All theſe compoſitions were valued in money. But tl 
as thoſe people, eſpecially when they lived in Germany, I 
had very little ſpecie, they might pay it in cattle, corn, v 
moveables, arms, dogs, hawks 2, lands, &c. Very often ſe 
the law itſelf || determined the value of thoſe things; p 
which explains how it was poſſible for them to have ir 
ſuch a number of pecuniary AER with ſo very * 
little money. 
Theſe laws were therefore employed in determining la 
exactly the difference of wrongs, injuries, and crimes, I 


to the end that every one might know preciſely how 


far he had been injured or offended, the reparation he 
was to receive, and eſpecially that he was to receive no 


more, 5 : ; 1 


Tit. ii. chap. 20. pt 

+ Hozidra, Ozza, Sagana, Habilingua, Aniena. id. ad 

+ Thus the law of Ina valued life by a certain ſum of money, or ce 
by a certain portion of land, Legis Ine regis, litulo de villico regia, 8 
de priſcis Aug lorum legibus. Cambridge, 1644. 

See the law of the Saxons, which makes this ſame regulation 
for ſeveral people, chap. 18. See alſo the law of the Ripuarians, 
tit. xxxvi. & rr. the law of the Bavarians, tit. i. $ 10, 11. $i aurun 
non habet, donet aliam pecuniam, mancipia, terram, Cc. 


In 


Chap. 19. THE SPIRIT OF LAWS. 363˙ 


In this light it is eaſy to conceive, that a perſon who 
had taken revenge, after having received ſatisfaction, 
was guilty of a very great crime. This crime contained” 
a public as well as a private offence: it was a contempt 
of the very law itſelf; a crime which the legiſlators ® 
never ſailed to puniſh, 

There was another crime, which above all others 
was conſidered as dangerous , when thoſe people loſt 
ſomething of their ſpirit of independence, and when the 
kings endeavoured to eſtabliſh a better civil adminiſtra-* 
tion: this was the refuſing to give or to receive ſatis- 
faction. We find in the different codes of the laws of 
the barbarians, that the legiſlators obliged | them to it. 
In ſa, a perſon who refuſed to receive ſatisfaction, 
wanted to preſerve his right of revenge; he, who refu- 
ſed to give it, left” the right of taking revenge to the 
perſon injured; and this is what the ſages had reformed 
in the inſtitutions of the Germans, whereby people 
were invited, but not compelled to compoſitions. 

I have juſt now made mention of a text of the Salic 
law, in which the legiſlator left the party offended at* 
liberty to receive or to refuſe ſatisfation ; it is this- 


* Sce the law of the Lombards, book i. tit. 25. f 2r. ibid. bcok + 
i. tit. 9. $8, and 34 ibid. 38. and the capitnlary of Charlemagne 
in-the'ycar 802, chap. 32. containing an inſtruction given to thoſe- 
whom he ſent into the provinces, 

t'Sce in Gregory of Tours, book vii. chap. 47. * detail of a 
proceſs wherein a party loſes half the compoſition that had been 
adjudged to him, for having done juſtice to himſelf, inſtead of re- 
ceiving ſatisfaQion, whatever injury he might have afterwards re- 
ceived, 

t See the law of the Saxons, ch, 3, and 4 the law of the Lom-- 
bards, book i. tit, 37. Fr, and 2. end the law of the Allemans, - 
tit. 54. $1, and 2, This laſt law gave leave to the party injured to 
right himſelf upon the ſpot, and in the firſt tranſport of paſſion, - 
dee alſo the capitularies of Charlemagne in the year 779, chap. 22. 
in the year 802, chap. 32. and alſo that of the year 805, Chap. 8. 
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law“ by which a perſon who had ſtripped a dead body 
was expelled from ſociety, till the relations, upon re- 
ceiving ſatisfaftion, petitioned for his being re-admit. 
ted. it was owing to the reſpe& they had for ſacred 
things, that the compilers of the Salic Jaws did not 
meddle with the ancient uſage. 

It would have been abſolutely unjuſt to grant a com. 
poſition to the relations of a robber killed in the fact, 
or to the relations of a woman who had been repudia- 
ted for the crime of adultery, The law + of the Bava- 
rians allowed no compoſition in the like caſes, but pu- 
nithed the relations who ſought for revenge. 

It is no rare thing to meet with compoſitions for in- 
voluntary actions in the codes of the laws of the barba- 
rians. The law of the Lombards is generally very pru- 
dent; it ordained}, that in thoſe caſes the compoſitions 
ſhould be according to the perſon's generoſity, and that 
the relations ſhould- no onger be permitted to purſue 
their revenge. 

Clotarius II. made a very wiſe decree: he forbade | 
the perſon robbed to receive any clandeſtine compoſi- 


tion, and without an order from the judge, We ſhall 


ſce preſently the motive of this law. 


CH AP: XxX. 


Of awhat was afterward, called the Juriſdiftion of the bras. 


1 the compoſition which they were obliged to 


pay to their relations for murders or injuries, they 


were alſo under a neceſſity of paying à certain duty, 


. * The compilers of the laws of the Ripuarians ſeem to have ſof- 
tened this. See the 85th title of thoſe laws. 
See the decree of Taſſillon de popularibus legibus, art. 3, 4, 10, 
16, 19. the law of the Angli, tit. 7. 
t Book i. tit. 9. 5 4. | 
I PaQtus pro tenore pacis inter Childebertum & Clotarium, anno 


593, & decreto Clotarii IT. regis circa annum $595. cap. 11, 
which 


— we ea” tw ome ov .o@ - of 
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which the codes of the barbarous laws call ſredum *. 
We have no term in our modern languages to expreſs 
it; yet I intend to treat of it at large; and in order 
to give an idea of it, | begin with defining it a recom- 
pence for the protection granted againſt the right of 
revenge. 

The adminiſtration of juſtice among thoſe rude ey 
unpoliſhed nations, was nothing more than granting . 
to the perſon who had committed an -offence, a pro- 
tection againſt the revenge of the party offended, and 
obliging the latter to accept of the ſatisfaction due to 
him: inſomuch, that among the Germans, contrary ' 
to the practice of all other nations, juſtice was admi- 
niſtered in order to protect the criminal againſt the par- 
ty injured. 

The codes of the barbarian laws have given us the 


ar caſes in which theſe /reda might be demanded. When 
* the relations could not proſecute, they allow of no 
fredum ; in fact, when there was no proſecution, there 
[| could be no -compeſition for a protection againſt it. 
fi. Thus, in the law of the F Lombards, if a perſon hap- 
N pened to kill a freeman by chance, he paid the value 
of the man killed, without the fredum ; becauſe, as he 
had killed him involuntarily, it was not the caſe in 
which the relations were allowed the right of revenge. 
* Thus in the law of the Ripuarians t, when a man 
was killed with a piece of wood, or with any inſtru- 
0 ment made by man, the inſtrument or the piece of 
y wood was deemed culpable, and the relations ſeized 
7 upon them for their own uſe, but were not allowed to 
6 demand the ſredum. 
* When it was not determined by law, it was generally the third 
5 of what was given for the compoſition, 25 appears in the law of 
the Ripuarians, chap. 89. which is explained by the third capitu- 
lary of the year 813, edition of Baluſms, tome x. o. 513. 
a + Book 1. tit. 9. F 17. edition of Lindembroek. | Tit. 70. 


H h 3 In 
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In like manner, when a beaſt happened to kill a man, 
the“ ſame law eſtabliſhed a compoſition without the 
fredum, becauſe the relations of the deceaſed were not 
offended. 2. 

In fine, it was ordained by the + Salic law, that a 
child who had committed a fault before the age of 
twelve, ſhould pay the compolition without the fre- 
dum; as he was not yet able to bear arms, he could 
not, be in the caſe in which the party injured, or his 
relations, had a right to demand ſatisfaction. 


It was the criminal that paid the fredum for the 


peace and ſecurity of which he had been deprived by 
his crime, and which he might recover by protection. 
But a child did not loſe this ſecurity z he was not a 
man, and conſequently could not be expelled from hu- 


man ſociety. 


This fredum was a local right in favonr of the per- 
ſon who was 4 judge of the diſtrict, Yet the law of 
the || Ripuarians. forbade him to demand it himſelf; 
it ordained, that the party who had gained the cauſe 
fhould receive it, and carry it to the exchequer, to the 
end that there might be an eternal peace, ſays the law, 
among the Ripuarians. 

The greatneſs of the fredum was proportioned to 
the greatneſs of the < protection: thus the fredum for 
the king's protection was greater than what was graut- 


Tit. 46. See alſo the Jaw of the Lombards, book 1. chap, 

21. 3. Lindembrock's edition: Si caballus cum pede, &c. 
7 Tit. 28. § 6. 

+ As appears by the decree of Clotarius II. in the year 395.; 
fredus tamen judici in cujus pago eft reſer vetur. 

- |} Tit. 89. 

8 Capitulert incerti anni, chap. 57. in Baluſius, tame 1. p. 515, 
and it is to be obſerved, that what was called fredum or faida, in 
the monuments of the firſt race, is called by the name of bannum in 
thoſe of the ſecond race; as appcars from the capitulary de partibrs 
Saxo vis, in the year 78g, 


ed 


( 


ZBenedictine monks. 
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ed for the protection of the count, or of the other 


judges. 


Here I ſee the origin of the juriſdiction of the lords. 
The fiefs comprized very large territories, as appears 
from a vaſt number of records. I have already pro- 
ved, that the kings raiſed no taxes on the lands be- 
longing to the divikon of the Franks; much leis could 
they reſerve to themſelves any duties on the fiefs. 
Thoſe who obtained them, had in this reſpect a full 
and perfect enjoyment, reaping every fruit and poſſible 
emolument from them. And as one of the moſt con- 
ſiderable “ emoluments was the judiciary profits, ¶ re- 
da), which were received according to the uſage of the 
Franks, it followed from thence, that the perſon ſeiz- 
ed of the fief was alſo ſeized of the juriſdiction, the ex- 
erciſe of which conſiſted of the compoſitions made to 
the relations, and of the profits accruing to the lord; 
it was nothing more than ordering the payment of 
the compoſitions of the law, and NY the law- 
tines. | 

We find by the ene containing a confirma- 
tion of the perpetuity of a fief, in favour of a feudal 
lord 1, or of the privileges of fiets in favour of church- 
es , that the fiefs were poſſeſſed of this right. This 
appears alſo from an infinite number of charters ||, 
containing a prohibition of the king's judges or officers 
of entering upon the territory in order to exerciſe any 
act of judicature whatſoever, or to demand any judici- 
ary emolument. When the king's judges could no 


* See the capitulary of Charlemagne, de villis, where he ranks 
theſe frcda among the number of the great revenues of what was 
called ville, or the king's demeſnes. 

+ See the zu, 4th, and 17th formula, book 1. of nee 

+ See the ad, 3d, and 4th formula of Marculſus, book 1. 

See the collections of thoſe charters, eſpecially that at the end 
of the sch volume of the hiſtorians of France, publiſhed by the 


longer 
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longer demand any thing in a diſtri, they never en- 


tered it; and thoſe to whom this diſtrict was left, ex. 
erciſed the ſame. functions as had been exerciſed before 


by the judges. 


The king? s judges are forbidden alſo to oblige the 


parties to give ſecurity for their appearing before them: 


it belonged therefore to the perſon who had received 


the territory in fief, to demand this ſecurity. They 
mention alſo, that the king's commiſſaries ſhall no 
longer inſiſt upon being accommodated with a lodg- 
ing; in effect, they no longer exerciſed any function in 
thoſe diſtricts. 


The adminiſtration therefore of juſtice, both i in the 


old and new fiefs, was a-right inherent in the very 


fief itſelf, a lucrative right which conſtituted a part of 
it. For this reaſon it has been conſidered at all times 
in this light; from whence this maxim aroſe, that ju- 


riſdictions are patrimonial in France. 


Some have thought, that the juriſdictions derived 
their origin from the manumiſſions made by the kings 
and lords in. favour of their bondmen. But the Ger- 


man nations, and thoſe deſcended from then, are not 


the only people who manumiſed their bondinen, and 
yet they are the. only people that eſtabliſhed patrimo- 


nial juriſdictions. Beſides, we find by the formula- 
ries * of Marculfus, that there were freemen depen- 
dent on the juriſdictions in the earlieſt times: the bond- 
men. were therefore ſubject to the juriſdiction, becauſe 
they were upon the territory; and they did not give 
riſe to the fiets for having been compriſed in the fief. 


* See the 3d, 4th, and rath of the firſt book, and the charter of 


Chailemagne, in the year 71, in Martenne, tome 1. anecdot. col- 


Ic. 11. Precipientes jubemus, ut ullus judex publicus . homi- 
nes ipſius eccleſie & moneſterii ipſius Morbacenſis, tam ingenuos quam 
& ſerves, & qui ſuper eorum terras manere, &c. 


| | Others 


a r 1 n r 
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Others have taken a ſhorter cut: the. lords, ſay 
they, and this is all they ſay, uſurped the juriſdic- 
tions. But are the nations deſcended from Germany 
the only people in the world that uſurped the rights of 
princes ? We are ſufficiently informed by hiſtory, that 
ſeveral other nations have encroached upon their ſo- 
vereigns, and yet we fnd no other inſtance of what 
we call the juriſdictiom of the lords. The origin of it 
is therefore to be traced in the uſages and cuitois of 
the Germans. 

Whoever has the curioſity to look into Loyſeau , 
will be ſurpriſed at the manner in which this author 
ſuppoſes the lords to have proceeded, in order to form 
and uſurp their different juriſdictions. They mutt. 
have been the moſt cunning people in the world ; they 


wh muſt have robbed and plundered, not after the man- 

oy ner of a military people, but as the jndges of a village 
| and the attornies rob one another. Thoſe brave war- 

4 riors muſt be ſaid to have formed throughout all the 

Y particular provinces of the kingdom, and in ſo many 

* kingdoms, a general ſyſtem of politics : Loy ſeau makes 

b them reaſon as he himſelf reaſoned in his cloſet. 

a Once more: if the juriſdiction was not a dependence 

* of the fief, how come we every where ꝗ to find, that 

2 the ſervice of the fief was to attend the king or the: 

4 lord, both in their courts and in the army. 

> CHAP. XXL | 

N | Of the territorial juriſdidtion of the churches. 


* churches acquired a. very conſiderable proper- 
ty. We find that our kings gave them great 
ſeigniories, that is, great fiefs; and we find juriſdic- 
tions eſtabliſhed at the ſame time in the demeſues of 
* 'Treatiſe of village-juriſdictions. 


; + Sce Mon, du Cange on the word hominium. 
thoſe 
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thoſe churches. From whence could ſo extraordinary 
a privilege derive its origin? It muſt certainly have 
been in the nature of the thing given; the church- 
land had this privilege, becauſe it had not been taken 
from it. A ſeigniory was given to the church; and it 
was allowed to enjoy the ſame privileges, as if it had 
not been given to a vaſſal. It was alto ſubjected to the 
ſame ſervice as it would have paid to the ſtate, if it 
had been granted to a layman, according to- what we 
have already obſerved. 

The churches had therefore the right of demanding 

the payment of compoſitions in their territory, and of 
inſiting upon the fredum ; and, as thoſe rights necel- 
ſarily implied that of hindering the king's officers from 
entering upon the territory to demand theſe freda, and 
to exerciſe acts of judicature, the right which the eccle- 
ſraſties had of admiaiſtering juſtice in their own terri- 
tory was called ;7munity in the ſtyle of the formula- 
ries “, of the charters, and of the capitularies. 
The law of the Ripuarians + forbids the freedmen 
of | the churches to hold the aſſembly | for admini- 
ſtering juſtice in any other place than in the church 
- where they were manumiſed. The churches had there- 
fore juriſdictions even over freemen; and held their 
placita in the earlieſt times of the monarchy. 

I find in the lives of the ſaints $, that Clovis gave 
to a certain holy perſon a power over a diſtrict of fix 
leagues, and exeinpted it from all manner of juriſdic- 
tion. This I believe is a falſity, but it is a falſity of 
a very ancient date; both the truth and the fiction 


gee th: 2d and 4th formulary of Marculfus, book 1. 

+ Ne alicubi, nifi ad ecc'eſiam ubi ri laxati ſunt, mallum teneaut. 
Tit. 58. F 1. See alſo g 19. Lindembroek's edition. 

1 Tabulariis.  Mallum. 

'$ Vita St. g! n Toloſani apud Bollandianos, 16, 
Maii.. 


contained 
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contained in that life are relative to the cuſtoms and 
laws of thoſe times, and it is theſe cuſtoms * and laws 


we are inveſtigating. 
Clotarius Il. orders the biſhops +, or the nobility, 


who are poſſeſſed of eſtates in diſtant parts, to chufe 


upon the very ſpot thoſe who are to adminiſter jultice, 
or to receive the Judiciary emoluments, 

The ſame þ prince regulates the judiciary power be- 
tween the eccleſiaſtic courts and his officers. The ca- 
pitulary of Charlemagne, in the year 802, preſcribes 
to the biſhops and abbots the qualifications neceſſary 
for their officers cf juſtice. Another capitulary || of 
the ſame prince inhibits the royal officers to exerciſe 
any juriſdiction over { thoſe who are employed in ma- 
nuring church-lands, except they entered into that 
ſtate by fraud, and to exempt themſelves from contri- 
buting to the public charges. Another ordains **, 
that the churches ſhould have both criminal and civil 
juriſdiction over thoſe who live upon their lands, In 
fine, as the capitulary of Charles the Bald ++ diſtin- 
guiſhes between the king's juriſdiction, that of the 


* Sec alſo the life of St. Melanius, and that of St. Deicols. 
+ In the council of Paris, in the year 615. Epiſcopi vel potentes, / 
gui in aliis poſſident regionibus, judices vel miſſos diſcuſſores de aliis 


provinciis non iuſlituunt, niſi de loco qui juſtitiam percipiant & als 
reddunt. Art. 19. Sce alſo art. 12. t Ibid. art 5. 


In the law of the Lombards, b. ii, tit. 44. ch. 2. Lindem- 
broek's edition. 

§ Servi Aldiones, libellarii antiqui, vel alii noviter facti. Did. 

** A capitulary of the year 806; it is added to the law of the 
Bayarians, art. 7. See alſo part 3. Lindembroeck's edit. p. 444. 
Imprimis omnium n jubendum eſt, ut habeant eccleſie earum juſtitias, & 
in vita illorum qui habitant in ipſis r N & peſt tam in pecuniis 


quam & in ſubſtaniiis earum. 


++ In the year.857, in ſynodo apud day ron: art. 4. 2 


of Baluſus, P · 96. 


lords, 


\ 
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lords, and that of the church, I ſhall ſay nothing fur. 
ther upon this ſubject a ; 


C H AP. XXII. 


; That the Jur iſdidtions were eſtabliſhed before the end of | 
Fil the ſecond race. | 

d ; II FEY been pretended, that the vaſſals uſurped the 

W = juriſdiction in their ſeigniories, during the diſorders 

lis: of the ſecond race. Thoſe who chuſe rather to form c 
þ i a general propoſition than to examine it, found it eaſier j 
i to ſay that the vaſſals did not poſſeſs, than to diſcover ] 
i how they came to poſſeſs. But the juriſdictions do not k 


| 
| 
| 1 owe their origin to uſurpations; they are derived from 
| the primitive eſtabliſhment, and not from its corruption, x 
«© He who kills a freeman,” ſays the law + of the | 
| Bavarians, ** ſhall pay a compoſition to his relations, | 
* if he has any; if not, he ſhall pay it to the duke, i 
© or to the perſon under whoſe protection he had put 9 
* himſelf in his lifetime.” It is well known what it 
was to put one's ſelf under the protection of another b 
for a benefice. 2 
« He who has been robbed of his bondman,” ſays 0 
the law of the Allemans t, “ ſhall have recourſe to 0 
the prince to whom the robber is ſubject, to the end c 
« that he may obtain a compoſition.“ I 
« If a centenarius,“ ſays the decree of Childebert ||, 
6 finds a robber 1 in another hundred than his own, or 


n 

* Sce the letter written by the biſhops aſſembled at Rheims in jy 
the year 858, art. 7. in the capitularies, Baluſius's edition, p. 108. d 
Sicut ills res & facultates in quibus vivunt clerici, ita & ille ſub con- 4 
fecratione immunitatis ſunt de quibus debent mitttare vaſſali, &c. 

+ Tit. 3. chap. 13. Lindembrock's edition. 1 Tit. 8s. if 

In the year 395, art. 11, & 12. edition of the capitularies by 
1 Baluſins, p. 19. Pari conditione con venit, ut fi una centena in alia 
4 centena veſligium ſecuta fuerit etinvenerit, vel in quibuſcunque fidelium 
| | noſtrorum terminis veſligium miſerit, et ipſum in aliam centenam mi- 
«ime expelicre potverit; aut convitus reddat latronem, Cc. 


oF Q = 
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« in the limits of our faithful vaſſals, and does not 
« drive him out, he ſhall repreſent the robber, or 
« purge himſelf by oath.” There was therefore a dif- 
ference between the diſtri& of the centenarii and that 
of the vaſſals. 

This decree of Childebert * explains the confiination 
of Clotarius in the ſame year, which, being given for 
the ſame caſe and fact, differs only in the terms, the 
conſtitution calling in truſte what by the decree is called 
in terminis fidelium naſtrorum. Meffieurs Bignon and 
Ducange , who pretend that in truſſe ſignified another 
king's demeſne, are miſtaken in their conjecture. - _ 

But, to finiſh the diſpute at once, the ſecond race 
was neither in diſorder nor in its decline under Char. 
lemagne: during his reign there were no uſurpations. 
If then the patrimonial juriſdictions were eſtabliſhed 
in his time, this convenient ſyſtem falls of itſelf to the 

Pepin, king of Italy, in a conſtitution ꝓ that had 
been made as well for the Franks as for the Lombards, 
aſter impoſing penalties on the counts and other royal 
officers for prevarications or delays in the adminiſtration 
of juſtice, ordains that |}, if it happens that a Frank 
or a Lombard poſſeſſed of a fief is unwilling to admi- 
niſter juſtice, the judge to whoſe diſtrict he belongs 


* $i veſtigium com probatur latronis, tamen præſentia nihil longe 
mulQando z aut ſi perſequens latronem ſuum comprehenderit, inte. 
gram ſibi com poſitionem accipiat. Quod ſi in truſte inyenitur, me- 
d etatem compoſitionis truſtis adquirat, & capitale exigat a Iatrone. 
Art. 2, and z. + See the gloſſary on the word truftis. 

} Inſerted in the law of the Lombards, b. ii. tit. 82. H 14. It 
is the capitulary of the year 793 in Baluſius, p. $44. art. 20.1 

Et ſi forſitan Francus aut Longobardus habeus beneficium juſti- 
tiam facere noluerit, ille judex in cujus miniſterio fuerit, contradicat 
illi beneficium ſuum, interim dum ipſe aut miſſus ejus juſtitiam fa- 
ciat. See alſo the ſame law of the Lombardi, book ii. tit. $2. 4 2. 
which relates to the capitulary of Charlemagne in the year 779. art. ar. 


Vor. IL Ti ſhall 


* 


2 THE 8PIRIT OF LAWS. Book XXX. 


ſhall ſuſpend the exerciſe of his fief, and in the mean 
time either the judge or his — ſhall adminiſter 


juſtice. 
It appears by a lr of 88 *, that 


the kings did not levy the Veda in all places, Another 
.capitulary + of the ſame prince repeals ſeveral articles 
of the Salic, Burgundian, and Roman law, to the end 
that his vaſlals + may obſerve an uniformity in the ad - 
miniſtration of juſtice. By another {| of the ſame prince, 
we find the feudal laws and feudal court already eſta. 
bliſhed. ' Another of Lewis le Debonnaire ordains, that 
when a perſom poſſeſſed of a fief does not adminiſter 
juſtice d, or hinders it from being adminiſtered, the 
kigg's commiſſaries ſhall live upon him at diſcretion, till 
juſtice be adminiſtered. I ſhall likewiſe quote two ca- 
pitularies of Charles the Bald; one of the year 861, 
where we find the particular juriſdictions eſtabliſhed, 
with judges and ſubordinate officers ; and the other of 
the year 864 f, where he makes a diſtinction between 
his own ſeigniories and thoſe of private pedple. 

We have not the original grants of the fiefs, becauſe 
they were eſtabliſhed by the diviſion which is known to 
Rave boon, amn. the conquerors, It cannat 


The third of the year = art. 10. 

+ The ſecond of the year 813, Baluſius's edition, page 506. 

1 Ut unufquiſque fidelis juſtitias ita faceret. Ibid. 

4 The ſecond capitulary of the year 819. . 

5 Capitulare quintum anni $17. art. 23. Baluſius's edit. p. 61. 

Vt ubicungue miſſi, aut epiſcopum, aut abbatem, aut alium que mlibet 
Honore preditum invenerint, qui juſtitiam facerit nolnit vel prohibul, 
de ipſius rebus vi van quamdiu in eo loco juſtitias facere debent, 
* Edictum in Caciſiaco in Baluſigs, tome ii, page 152. Unuſ- 
quiſque ad vocatus pro omnibus de ſua ad vocatione in con veni- 
entia, ut cum miniſlerialibus de ſua advocaticne quos in venerit contra 
hunc bannum noſirum fſeciſe ; . .. caſtiget, 

it Edictum Piſtenſe, art. 18. Baluſius's edit, tome ii, p. 181. 
Si in fiſcum noſtrum, vel in quamcunque immunitatem, aut alicujus 


| peleniis poteftatem vel PPE confugerit, Cc. 
therefore 
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therefore be proved by original contracts, that the ju 
riſdictions were at firſt annexed to the fiefs ; but, if in 
the formularies of the confirmations, or of the tranſla- 
tions of thoſe fiefs in perpetuity, we find, as already 
has been obſerved, that the juriſdiction was there eſta- 
bliſned, this judiciary right muſt certainly have been 
inherent in the fief, and one of its chief prerogatives. 

We have a far greater number of records that eſta ! 
bliſh the patrimonial juriſdiction of the clergy in their 
diſtricts, than we have to prove that of the benefices 
or fiefs of the feudal lords; for which there are two 
reaſons : the firſt, that moſt of- the records now extant 
were preſerved or collected by the monks for the uſe 
of their monaſteries : the ſecond, that the patrimgny 
of the ſeveral churches having been formed by parti- 
eular grams, and by a kind of exception to the order 
eſtabliſhed, they were obliged to have charters granted 
to them; whereas, the conceſſions made to the fendal 
lords, being conſequences of the political order, they 
had no occaſion to demand; and much leſs to preſerve 
a particular charter. Nay, the kings were oftentimes 
to fatisfied with making a ſimple delivery with the ſceptre, 
at as appears by the life of St. Maur. 

But the third ſormulary of Marculfus “ ſufficiently: 
proves, that the privilege of immunity, and conſe- 
quently that of juriſdiction, were common to the clergy 
and the _— ſince it is made for both. 


100 CHAP. XXIII. 
wit, 
General idea of the Abbe du Bos“ book on the eftabliſÞ* 

2 ment of the French monarchy in Gaul. 

le 

tra EFORE I finiſh this book, it will not be improper 

. to inquire a little into the Abbé du Bos's work, 
1. 

jus Lib. x. Si beneſſcia opportuna locis eccleſiaram, aut cui voluerit 


I 


Ire — becauſe 


* 
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becauſe my notions are perpetually contrary to his; 
and, if he has hit on the truth, I muſt have miſled it. 
This work has impoſed upon a great many people, 
becauſe it is written with a vaſt deal of art; becauſe 
the point in queſtion is conſtantly ſuppoſed ; becauſe 
the more it is deficient in proofs, the more it abounds 
m probabilities; and, in fine, becauſe an infinite num- 
der of conjectures are laid down as principles, and 
from thence other conjectures are inferred as conſe. 
quences. The reader forgets he has been doubting, in 
order to begin to believe. And, as a prodigious ſund of 
erudition is interſperſed, not in the ſyſtem, but around 
it, the mind is taken-up with the appendages, and ne- 
glects the principal. Befides, ſuch a vaſt multitude of 
reſearches hardly permit one to imagine that nothing 
has been found ; the length of the way makes us think 
| that we are arrived at our journey's end. _ 
But, when we examine thoroughly, we find an im · 
menſe Coloſſus with earthen feet; and it is the earthen 
2et that render the Coloſſus immenſe. If the Abbé du 
Bos's ſyſtem: had been well grounded, he would not 
have been obliged to write three huge volumes to prove 
it ; he would have found every thing within his ſub- 
ject; and, without wandering on every fide in queſt of 
what was extremely foreign to it, even. reaſon itſelf 
would have undertaken to range this in the ſame chain 
with the other truths. Our .hiſtory and laws would 
have told him, Do not take ſo much trouble; we 
« ſhall be your vouchers.” 


C HAP. XXIV. 


The June ſubjed continued. Refleftions on the main ork 
of the ſyſlem. | 

THE Abbe du Bos endeavours by all means to ex- 

plode the received opinion, that the Franks made 


the conqueſt of Gaul. According to his ſyſtem, our 
kings 
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kings were invited by the people, and only ſubſtituted 
themſelves in the place, and ſucceeded to the rights of- 
the Roman emperors. - 

This pretenſion cannot be applied to the time when 
Clovis, upon his;entering Gaul, took and plundered - 
the towns; neither is it applicable to the time when he 
defeated Syagrius the Roman commander, and con- 
quered the country which he held: it can therefore be 
reſerred only to the time when Clovis, already maſter 
of a great part of Gaul by open foree, -was called by: 
the choice and affection of the people to the ſovereignty 
over the reſt of the country. And it is not enough 
that Clovis was received; he muſt have been called: 
of the Abbe-du Bos muſt prove; that the people choſe n- 


* 


18 ther to live under Clovis, than under the domination 
ak of the Romans, or under their on laws. Now the 
Romans, belonging to that part of Gaul not yet in- 
Lo raued by the barbarians, were, according to this au - 
n thor, of two ſorts ; the firſt were of the Armorican 
lu conſederacy, who had driven away the emperor's offi- 
ot cers, in order to defend themſelves againſt the barba - 
e rians, and to be governed by their own laws; the ſe- 
ny cond were ſubject to the Roman officers. Now, does 


f this gentleman produce-any convincing ꝓroof that the 
if Romans, who were {till ſubject to the empire, called 
n in Clovis? Not one. Does he prove that the republic 
d i of the Armoricans invited Clovis, or even concluded 
e any treaty wich him? Not at all. So far from being 
able to tell us the fate of this republic, he cannot even 
ſo much as prove its exiſtence; and, notwithſtanding 
he pretends to trace it from the time of Honorius to 
7 the conqueſt of Clovis, ngtwithſtanding he relates with 
a-molt admirable exactneſs all the events of thoſe times, 


i ſtill this republic remains inviſible in ancient authors; 

. for there is a wide difference between proving,” by 

r Ii 3: | a paſſage : 
8 
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a paſſage of Zozimus “, that under the emperor Ho- 
norius the country of Armorica , and the other pro- 
vinces of Gaul revolted, and formed a kind of repub- 
lic, and ſhewing us that, notwithſtanding the different 
pacifications of Gaul, the Armoricans always formed 
a particular repnblic, which continued till the conqueſt 
of Clovis; and yet this is what he ſhould have ſhown 
by ſtrong and ſubſtantial proofs, in order to eſtablith 
his ſyſtem : for, when we behold a conqueror entering 
a country, and ſubduing a great part of it by force 
and open violence, and ſoon after we find the whole 
country ſubdued, without any mention in hiſtory of 
the manner of its being effected, we have ſufficient rea- 
ſon to believe that the affair ended as it began. 

When we find he has miſtaken this point, it is eaſy 
to perceive that his whole ſyſtem falls to the ground; 
and, as often as he infers a conſequence from theſe 
principles, that Gaul was not conquered by the 
Franks, but that the Franks were invited by the Ro- 
mans, we may ſafely deny it. 

This author proves his principle by the Roman dig- 
nities with which Clovis was inveſted : he inſiſts that 
Clovis ſucceeded to Chilperic his father in the office of 
magifter militie. But theſe two offices are merely of 
his own creation. St. Remigius's letter to Clovis, on 
which he grounds his opinion 3, is only a congratula- 
tion upon his acceſſion to the crown. When the in- 
tent of a writing is ſo well known, why ſhould we give 
it another turn ? 

Clovis, towards the end of his reign, was made 
conſul by the emperor Anaſtaſius ; but what right 
could he receive from an authority zbat laſted only 
one year? It is very probable, ſays our author, that 
in the ſame diploma the . h Anaſtaſius made 


* Hiſt. lib, 6. 
+ Totuſque tractatus Armoricus, aliæque Galliarum provinciæ. 
Ibid. Tome li. b. 3. chap. 18. p. 20. 
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Clovis proconſul: and I ſay, it is very probable he 
did not. With regard to a fact for which there is no 
foundation, the authority of him who denies is equal 
to that of him who affirms. But I have alſo a reaſon 


for denying it. Gregory of Tours, who mentions the 


conſulate, ſays never a word concerning the procon- 
ſulate. And even this proconſulate could have laſted 
only about ſix months. Clovis died a year and a half 
after he was made conſul ; and we cannot pretend to 
make the proconſulate an hereditary office, In fine, 
when the conſulate, and, if you will, the proconſulate, 
were conferred npon him, he was already maſter of 
the monarchy, and all his rights were eſtabliſhed. 

The ſecond proof, alledged by the Abbe du Bos, is 
the renunciation made by the emperor Juſtinian, in 
favour of the children 'and grand children of Clovis, 
of all the rights of the empire over Gaul. I could ſay 
a great deal concerning this renunciation. We may 
judge of the regard ſhewn to it by the kings of the 
Franks, from the manner in which they performed the 
conditions of it. Beſides, the kings of the Franks 
were maſters, and peaceable ſovereigns of Gaul: Juſ- 
tinian had not one foot of ground in that country 
the weſtern empire had been deſtroyed a long time be- 
fore; and the eaſtern empire had no right to Gaul, 
but as repreſenting the emperor of the welt. Theſe 
were rights to rights ; the monarchy of the Franks 
was already founded; the regulation of their eſtabliſn- 
ment was made; the reciprocal rights of the perſons, 
and of the different nations who lived in the monar. 
chy, were agreed on; the laws of each nation were 
given, and gf" reduced into writing. What could, 
therefore, that foreign renunciation avail to a govern- 
ment already eſtabliſhed ? 

What can the Abbe du Bos mean by making ſuch a 
parade of the declamations of all thoſe biſhops, who, 
in the midſt of the diſorder, confuſion, and total ſub. 

© verſion 


380 THE SPIRIT OF LAWS. Book XXX. 


verſion of the ſtate, as well as in the ravages of con- 


queſt, endeavour to flatter the conqueror? What elſe. 
is implied by flattering. but the weakneſs of him who is 


obliged to flatter ?' What does rhetoric and poetry prove 


but the uſe of thoſe very arts? Is it poſſible to help 
being ſurpriſed at Gregory of Tours, who, after men- 


tioning the aſſaſſmations committed by Clovis, ſays, that 
God laid his enemies every day at his feet, becauſe he 
walked in his ways? Who doubts but the clergy were 
glad of Clovis's converſion, and that they even reaped 


great advantages from it; but who doubts at the ſame. 
time, that the people experienced all the miſeries of- 
conqueſt, and that the Roman government ſubmitred- 
to that of the Franks? The Franks were neither willing 


nor able to make a total change, .and-few-conquerors. 
were ever ſeized with ſo great a degree- of madneſs. 


But, to render all the Abb&du Bos's conſequences true, 


they muſt not only have made no change amongſt the 


Romans, but they muſt have even changed themſelves. 


I could. undertake to prove, by following this au- 
thor s method, that the Greeks never conquered Perſia. 


J. would fet out with mentioning the treaties which 


ſome of their cities concluded with the Perſians : - 1 


would mention the Greeks who were in Perſian pay, 


as the Franks were in the pay of the Romans. And, 


if Alexander entered the Perſian territories, beſieged, - 
took, and deſtroyed the city of Tyre, it was only a 


particular affair like that of Syagrius. But behold the 
Jewiſh pontiff goes out to meet him. Liſten to the ora- 
cle of Jupiter Hammon. Recollect how he had been 
predicted at Gordium. See what a number of towns 
crowd, as it were, to ſubmit to him; and how all the 
fatraps and grandees come to pay him obeifance, He 
puts on the Perſian dreſs ; this is Clovis's conſular robe. 
Does not Darius offer him one half of his kingdom? Is 
not Darius aſſaſſinated like a tyrant ? Do not the mother 
and 
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and wife of Darius weep at the death of Alexander? 
Were Quirtus Curtius, Arrian, or Plutarch, Alexang; 
der's contemporaries? Has not the invention of print- 
ing * afforded us great lights, which thoſe authors 
wanted? Such is the hiſtory of the eſtabli/pment of the 
French monarchy in Gaul. 


C HAP. XXV. 
Of the French nobilis Hy. 


PRE Abbé du Bos maintains, chat, at the com- 

mencement of our monarchy, there was only one 
order of citizens among the Franks. This aſſertion, ſo 
injurious to the noble blood of our principal families, 
is equally affronting to the three great houſes which 
ſucceſſively governed this realm. The origin of their 
grandeur would not therefore be Joſt in oblivion, night, 
and time. Hiſtory would point out the ages when they 
were common families; and, to make Childeric, Pe- 
pin, and Hugh Capet gentlemen, we ſhould be obliged 
to trace their pedigree among the Romans or Saxons, 
that is, among the conquered nations. 

This author grounds 1 his opinion on the Salic law. 
By this law, he ſays, it plainly appears, that there 
were not two different orders of citizens. among the 
Franks: it allowed. a compoſition ꝓ of 200 tous for the 
murder of any Frank whatſoever ; but among the Ro- 
mans it diſtinguiſhed the king's gueſt, for whoſe death 
it gave a compolition of 300 ſous from the Roman 
proprietor to whom it granted a hundred, and from. 
the Roman tributary to whom it gave only a compoſi - 


* Sce the preliifhary diſcor.rſe of the Abbe du Bos. 

+ See the cſtabliikment of. the French monarchy, vol. iii. book 6, 
Chap. 4. p. 304- 

t He cites the 44th title of this law, and the law of the Ripua- 
rians, tit, „ and 36, 
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38 THE SPIRIT OF LAWS. Book xxx 
tion of forty-five. And, as the difference of the com. 


Poſitions formed the principal diſtinction, he concludes, 


that there was but one order of citizens among the 
Franks, and three among the Romans. 

It is aſtoniſhing that his very miſtake did not ſet him 
right. In fact, it would have been vaſtly extraordinary 
that the Roman nobility, who lived under the domina. 
tion of the Franks, ſhould have a larger compoſition, 
and been perſons of much greater importance, than the 
moſt illuſtrious among the Franks, and their greateſt 
general. What probability is there, that the conquer- 
ing nation ſhould have fo little reſpect for themſelves, 
and ſo great a regard for the conquered people? Be- 
ſides, our author quotes the Jaws- of other barbarous 
nations, which prove that they had different orders of 
eitizens. Now, it would be very extraordinary indeed, 
that this general rule ſhould have failed only amongrhe 


Franks: this ought to have made him conclude, either 


that he did not rightly underſtand, or that he miſap- 
plied the paſſages of the Salic law; which is actually 
the caſe. | | 

Upon opening this law; we find that the compoſition 
for the death of an antruſtio “, that is, of the king's 
vaſſal, was 600 ſons, and that for the death of a Ro- 
man, who was the king's gueſt , was only 300. We 
find thege that | the compoſition for the death of an 


ordinary Frank || was 200 ſous, and for the death of 


an ordinary Romany only 100. For the death of a 
Roman ** tributary, who was a kind of bondman or 


* Dui in truſte dominica eſt, tit. 44. F 4. and this relates to the 
3th formulary of Marculſus de regis antruſtione, See alſo title 56. 
of the Salic law, F 3, and 4. and the title 73. and the law of the 
Ripuarians, tit. te. and the capitulary of Charles the Bald apud Ca- 
riſiacum, in the year 877, chap. 20. 

+ Salic law, tit. 44. 6 6. t Salic law, tit. 44. F 4. 

Tit. 44. 1. | I Tit. 44. 1. S. lic law, tit. 41. 57. 
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freedman, they paid a compoſition of forty five ſous: 
but I ſhall take no notice of this, no more than of the 
compolition for the murder of a Frank bondman or of 
a Frank freedman, becauſe this third order of n 
is out of the queſtion. 

What does our author do? He is quite ſilent in re- 
ſpect to the firlt order of perſons among the Franks, that 
is, the article relating to the antruſtios; and afterwards, 
upon comparing the ordinary Frank, for whoſe death 
they paid a compoſition of 200 ſous, with thoſe whom 
he diſtinguiſhes under three orders among the Romans, 
and for whoſe death they paid different compoſitions, he 
finds that there was only one order of citizens among 
the Franks, and that there were three among the Ro- 
As this gentleman is of opinion that there was only 
one order of citizens among the Franks, it would have 
been lucky for him that there had been only one order 
allo among the Burgundians, becauſe their kingdom 
conſtituted one of the principal parts of our monarchy. 
But in their codes “ we find three ſorts of compoſitions, 
one for the Burgundian or Roman nobility, the other 
for the Burgundians or Romans of a middling condi- 
tion, and the third for thoſe of a lower rank in both 
nations. He has not quoted this law. 

It is very extraordinary to ſee in what manner he 
evades thoſe paſſages} which preſs him hard on all 
ſides, If you ſpeak to him af the grandees, lords, and 
the nobility, theſe, he ſays, are mere Ae of re · 


gi quis quolibet caſu dentem optimati a vel Romano 
nobili excuſſerit, ſolidos viginti quinque cogatur exſolvere; de me- 
diocribus perſonis ingenuis, tam Burgundionibus quam Romanis, 
ſi dens excuſſus fuerit, decem ſolidis componatur; de inferioribus 
perſonis, quinque ſolidis. Art. 1, 2, and 3. tit. 26. of the lau of the 
Burgundians. | 

'+ Eſtabliſbment of the French anch, vol, iii, book vi. ch. 4, 


and 3. 
ſpect, 
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ſpe, and not of order; they are things of courteſy, and 
not prerogatives of law; or elſe, he ſays, thoſe people be. 

longed to the king's council; nay, they poſſibly might be 
Romans: but ſtill there was only one order of citizens 
among the Franks. On the other hand, if you ſpeak 
to him of ſome Franks of an inferior rank *, he ſays they 
are bondmen; and thus he interprets the decree of Chil. 
debert. But I muſt top here a little to inquire farther 
into this decree. Our author has rendered it famous by 
availing himſelf of it, in order to prove two things; the 
one , that all the compoſitions we meet with in the 
| lawsof the barbarians were only civil intereſts added to 
corporal puniſhments, which entirely ſubverts all the an- 
cient records; the other, that all freemen were judged 
directly and immediately by the king t, which is contra- 
dicted by an infinite number of paſſages and authorities 
that inform us of the | judiciary order of thoſe times. 

This decree, which was made in an aſſembly g of 
the nation, ſays, that, if the judge finds a notorious 
robber, he muſt command him to be tried, in order 
to be carried before the king, / Francus fuerit; but, 
if he is a weaker perſon, { debilior perſona), he ſhall 
be hanged upon the ſpot. According to the Abbe du 
Bos, Francus is a freeman, debilior perſona is a bond- 

man. I ſhall defer entering for a moment into the 
ſignification of the word Francus, and begin with ex- 
amining what can be underſtood by theſe words, a 
«weaker perſon. In all languages whatſoever, every 


* Eſtabliſhment of the Fr:nch monarchy, vol. iii. book vi. ch, 5. 
p. 319, and 329. | 

+ Ibid. chap. 4. p. 30), and 308. 

+ Ibid. p. 309. and in the following chapter, p. 319 and 320. 

ce book xxviii. of this work, ch. 28, and book xxxi. ch. 8. 
S naque colonia convenit & ita bannivimus, ut unuſquiſque jadex 
criminoſum latronem ut audierit, ad caſam ſuam ambulet, & ipſum 
ligare faciat ; ita ut ſi Francus fuerit, ad noſtram przſentiam diri- 


gatur; & ſi debilior perſona fuerit, in loco pendatur, Capitulary 


of Baluſius's edition, tome i. p. 19. 
| 7 comparative 
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comparative neceſſarily ſuppoſeth three terms, the great- 
eſt, the leſſer, and the ſmalleſt. If none were here meant 
but freemen and bondmen, they would have ſaid a bond- 
nan, and not a man of a leſſer power. Wherefore debj- 
lior perſona does not ſignify a bondman, but a perſon 
of a ſuperior condition to a bondman. Upon this ſup- 
poſition, Francus cannot mean a freeman but a power- 
ful man; and this word is taken here in that accepta- 
tion, becauſe among the Franks there were always men 
who had a greater power in the ſtate, and it was more 
difficult for the judge or count to chaſtiſe them. This 
explication agrees very well with a great number of ca- 
pitularies *, where we find the caſes in which the cri- 
minals were to be carried before the king, and thoſe in 
which it was otherwiſe. 

We find in the life of Lewis le Debonnaire+, written 
by Tegan, that the biſhops were the principal cauſe of 
the humiliation of this emperor, eſpecially thoſe who 
had been bondmen, and thoſe who were born among 
the barbarians, Tegan thus addreſſes Hebo, whom this 
prince had drawn from the ſtate of ſervitude, and made 
archbiſhop of Rheims. What recompence | did the 
e emperor receive from you for ſo many benefits? He 
« made you a freeman, but did not ennoble you, be- 
« cauſe he could not give you nobility after baving 
« given you your liberty.” . 

This diſcourſe, which proves ſo ſtrongly the two or- 
ders of citizens, does not at all confound the Abbe du 
Bos. He anſwers thus |: The meaning of this paſſage 
eis not, that Lewis le Debonnaire was incapable of in- 
« troducing Hebo into the order of the nobility, Hebo, 


* See book xxviii. of this work, ch. 28. and book xxxi. ch, 8. 

+ Chap. 43, and 44. 

O qualem temunerationem reddidiſti ei! fecit te liberum, non 
nobilem, quod impoſlibile eſt poſt libertatem. id. 

| Eſtabliſhment of the French monarchy, vol. iii, book vi. ch. 4. 
page 3, J. 

Vor. II. K k * 
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<« as archbiſhop of Rheims, muſt have been of the fir} 
4 order, ſuperior to that of the nobility.” But I leave 
the reader to judge whether this be not the meaning of 
that paſſage; I leave him to judge whether there can be 
any queſtion here concerning a precedency of the clergy 
over the nobility. © This paſſage proves only,” conti. 
nues the ſame writer“, © that the freeborn ſubjects were 
« qualified as noblemen: in the common acceptation, 
© noblemen and men who are freeborn have, for this 
« long time, ſignified the ſame thing.” What! be- 
cauſe ſome of our burghers have lately aſſumed the 
quality of noblemen, ſhall a paſſage of the life of Lewis 
Je Debonnaire be applied to this ſort of people? And 
« perhaps,” continues he ſtill F, “ Hebo had not been 
<«« bondman among the Franks, but among the 
4 Saxons, or ſome other German nation, where the 
« people were divided into ſeveral orders.” Then, 
becauſe of the Abbe du Bos's perhaps, there muſt have 
been no nobility among the nation of the Franks. But 
he never applied a perhaps ſo badly. We have ſeen that 
Tegan | diſtinguiſhes the biſhops, who had oppoſed 
Lewis le Debonnaire, ſome of whom had been bond- 
men, and others of a barbarous nation. Hebo belong- 
ed to the firſt, and not to the ſecond. Beſides, I do 
not ſee how a bondman, ſuch as Hebo, can be ſaid to 
have been a Saxon or a German; a bondman has no 
family, and conſequently no nation. Lewis le Debon- 
naire manumiſed Hebo; and as bondmen, after their 
manumiſſion, embraced the law of their maſters, Hebo 
was become a Frank, and not a Saxon or German. 


* * of the French monarchy, vol. iii. book vi. ch. 4. 


page 3, 6. 2 

+ Ibid. 

+ Omnes epiſcopi woleſti fnerunt Ludovico, & maxime ii quos 
e e ſervili conditione honoratos habebat, cum his qui ex barbaris na- 
tionibus ad hoc faſtigium n ſunt, De geſtis Ludovic Pi, 
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I have been hitherto acting offenſively; it is now 
time to defend myſelf. It will be objected to me, that 
indeed the body of the antruſtios formed a diſtinct or- 
der in the ſtate from that of the freemen: but, as the 
fefs were at firſt precarious, and afterwards for life, 
this could not form a nobleneſs of deſcent, ſince the 
prerogatives were not annexed to an hereditary fief. 
This is the objection which induced M. de Valois to 
think, that there was only one order of citizens among. 
the Franks; an opinion which the Abbe du Bos has 
borrowed of him, and which he has abſolutely ſpoiled 
with ſo many bad arguments. Be that as it may, it 
is not the Abbe du Bos that could make this objec- 
tion; for, after having given three orders of. Roman: 
nobility, and the quality of the king's gueſt for the 
firſt, he could not pretend to ſay, that this title was a 
greater mark of a noble deſcent than that of antruſtio. 
But I muſt give a direct anſwer. The antruſtios, or 
truſty men, were not ſuch, becauſe they were poſſeſſed: 
of a fief, but they had a fief given them becauſe they 
were antruſtios or truſty men. The reader may pleaſe 
to recolle& what has been ſaid in the beginning of this 
book. They had not at that time, as they had after- 
wards, the ſame fief; but, if they had not that, they 
had another, becauſe the fiefs were given on account 
of their birth, and becauſe they were often given in. 
the aſſemblies of the nation, and, in fine, becauſe, as it 
was the intereſt of the nobility to have them, it was 
likewiſe the king's intereſt to give them. Theſe fami- 
lies were diſtinguiſhed by their dignity of truſty men, 
and by the prerogative of being qualified to vow fealty 
for a fief. In the following book *, I ſhall ſhew, that 
by the circumſtances of time there were freemen who 
were permitted to enjoy this great prerogative, and 
conſequently to enter into the order of nobility. It: 


* Chap. 23. 
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was not fo at the time of Gontram, and his nephey 
Childebert but ſo it was at the time of Charlemagne, 

But though, in that prince's reign, the freemen were 
not incapable of poſſeſſing fiefs, yet it appears by the 
above · cited paſſage of Tegan, that the freedmen were 
abſolutely excluded. Will the Abbé du Bos “, who 
earries us to Turky to give us an idea of the ancient 
French nobility; will he, I ſay, pretend that they ever 
complained in Turky of the elevation of people of low 0 
birth to the honours and dignities of the ſtate, as they 
complained under Lewis le Debonnaire and Charles 
the Bald? There was no complaint of this kind under 
Charlemagne, becauſe this prince always diſtinguiſhed t 
the ancient from the new families ; which Lewis 5 De- 1 
bonnaire and Charles the Bald did not. n 

The public ſhould not forget the obligation it * to h 
the Abbe du Bos for ſeveral excellent performances, t 
It is by theſe works, and not by his hiſtory of the eſta- 7 
bliſhment of the French monarchy, we ought to judge e 
of his merit. He ſell into very great miſtakes, becauſe ti 


( 


1 if he had more in view the Count of Boulainvillier's 

1 works than his own ſubject. | p 
Wal From all theſe criticiſms I ſhall draw only one re- 11 
| 0 flection: if ſo great a man was miſtaken, n ought Wy 
I not I to fear ? 5 
1%  * Eſtabliſhment ef the French monarchy, vol. iii. book vi. ch. 4, ; 
1 5. 203, | tl 
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Theory of the feudal laws among the Franks, 
in the relation they bear to the revolutions: 
of their monarchy. 


CHAP. E 
Changer” in the offites and in the fes. Of the mayors of 
the palace. 


HE counts at firſt were ſent into the diſtricts on- 
ly for a year; but they ſoon purchaſed the con- 
tinnance of their offices. Of this we have an example 
in the reign of Clovis's grandchildren, A perſon 
named 'Peonius “ was count in the city of Auxerre; 
he ſent his ſon Mommolus with money to Gontram, 
to prevail upon him to continue him in his employ- 
ment; the ſon gave the money for himſelf, and obtain- 
ed the father's place. The kings had already begun 
to ſpoil their own favours. - 

Though by the laws of the kingdom the ßefs were 
precarious, yet they were neither given nor taken away 
in a capricious and arbitrary manner; nay, they were 
generally one of the principal ſubjects debated in the 
national aſſemblies. It is natural however to imagine 
that corruption had ſeized this, as well as the other ar. 
ticle, and that the poſſeſſion of the fiefs, like that of , 
the counties, was continued for money. 

I ſhall ſhow in the courſe of this book f, that, in. 
dependently of the grants which the princes made for 
a certain time, there were others in perpetuity, The. 
covrt wanted to revoke the grants that had been made: 
this occaſioned a general diſcontent in the nation, and 
was ſoon followed with that revolution famous in the 


* 


„ A. 


n 


* of Tours, book iv. ch. 42. + Chap. 7. 
KK. 3 7 French » 
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French hiſtory, whoſe firſt epoch was the r | 
ſpectacle of the execution of Brunechild. 

It appears at firſt extraordinary, that this queen, 
who was daughter, ſiſter, and mother to ſo many 
kings, a princeſs to this very day famous for works 
worthy of an ædile or a Roman proconſul, born with 
an admirable genius for affairs, endowed with qualities 
ſo long reſpected, ſhonld ſee herſelf * of a ſudden ex. 
poſed to ſo tedious, ſo ſhameful and cruel a punilh- 


ment, by a + king whoſe authority was but indiffer. 


ently eſtabliſhed in the nation, if ſhe had not incurred 
that nation's diſpleaſure for ſome particular caule, 
Clotarius reproached f her with the murder of ten 
kings: but two of them he had put to death himſelf: 
the death of ſome of the others was owipg to chance, 
or to the villainy of another queen, and a nation that 
had permitted Fredegunda || to die in her bed, that had 
even oppoſed the puniſhment of her flagitious crimes, 
ought to have been very inditterent in reſpect to thoſe 
of Brunechild. 

She was put upon a camel, and led ignominiouſl 
through the army ; a certain ſign that ſhe had given 


great offence to that army. Fredegarius relates, that 


Protarius 9, Brunechild's favourite, ſtripped the lord; 
of their property, and filled the exchequer- with the 
plunder ; that he humbled the nobility, and that no 
perſon could be ſure of continuing in any office or em- 
ployment. The army conſpired againſt him, and he 
was ſtabbed in his tent; but Brunechild, either by re- 


* Fredegarius's chronicle, chap. a3. 

+ Clotarius II. ſon of Chilperic, and father of Dagobert. 

_ + Fredegarius' s chronicle, chap. 44- 

See Gregory of Tours, book viii. ch. 37. 

& Szva illi fuit contra perſonas iniquit as, fiſco rimium tribuens, 
de rebus per ſonatum ingenioſe fiſcum vellens implere ut nullus 


reperiretur qui gradum quem arripucrat potuille adſumere. Freideg, 


chron. eh. 27. in the year cz. 
venging 
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venging * his death, or by purſuing the ſame. plan, 
became every day more odious 4 to the nation. 
Clotarius, ambitious of reigning alone, inflamed 
moreover with the moſt furious revenge, and ſure of 
periſhing if Brunechild's children got the upper hand, 
entered into a conſpiracy againſt hiinſelf; and, whe- 
ther it was owing to ignorance, or to the neceſſity of 
his circumſtances, he became Brunechild's acculer, . 
and made a terrible example of that princeſs. 
Warnacharius had been the very ſoul of the conſpi+ 
racy formed againit Brunechild, being at that time 
mayor of Burgundy, he made Clotarius conſent that 
he ſhould. not be diſplaced while he lived. By this 
means the mayor could no longer be in the ſame cale 
as the French lords before that time; and this authority 
began to render itſelf independent of the regal dignity 
It was Brunechild's unhappy. regency which had 
exaſperated the nation. As long as the laws ſubſiſted 
in their full force, no one could complain for having 
been deprived of a fief, fince the law did not beſtow it 
upon him in perpetuity. But, when fiefs came to be 
acquired by avarice, by bad practices and corruption, 
they complained of being deprived, by irregular means, 
of things that -had been irregularly acquired, Per- 
haps, if the public good had been the motive of the re- 
vocation of theſe grants, nothing would -have been 
ſaid ; but they made a ſhow of order, without conceal- 
ing the corruption ; the fiſcal rights were claimed, in 
order to laviſh the public treaſure, and grants were no 


longer the reward or the encouragement of ſervices, 


Brunechild, through a corrupt ſpirit, wanted to re- 
torm the abuſes of the ancient corruption. Her ca- 


* Fredeg. chron. chap. 28. in the year 607. 
+ Ibid. 47. in the year 613. Burgundie farones, tam epiſcopi 
guam ceteri leudes, timentes Brunichildem, et odium in eam babentes, 
conſilium inientes, etc. | 
| Ibid, ch. 42. in the vear 613. Sacramento a Clotario accepto, ne 
«quem vite ſu t2nforivus degradaretur. 
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prices did not proceed from weakneſs ; the vaſſals and 
the great officers,. thinking themſelves in danger, pre · 
vented their own by her ruin. 

We are far from having all the records of what was 
tranſacted in thoſe days; and. the writers of chronicles, 


who-underſtood very near as much of the hiſtory of 


their time, as our country-clowns know of ours, were 
extremely-barren.. And yet we have a conſtitution of 
Clotarjus, -given in * the council of Paris for the re. 
formation of +'abuſes, which ſhows that this prince 
put a ſtop to the complaints that had occaſioned the 
revolution. On the one hand, he confirms 4 all the 
grants that had been made or confirmed by the kings 


his predeceſſors, and, on the other, he ordains || that. _ 


whatever had been taken from. his vaſſals ſhould be re. 
ſtored to them. 


This was not the only conceſſion the king made in 


this council; he injoined, that whatever had been in- 


novated, in oppoſition to the privileges of the clergy, 
ſhould be corrected h, and he moderated the influence 
of the court in the *“ elections of biſhops. He even 
reformed the fiſcal affairs, ordaining that all the new 


_ cenſuſes ++ ſhould be aboliſhed, and that they ſhould 
not levy any 44 toll eſtabliſhed ſin ce the death of Gon- 


Some time after Brunehault's execution in the Fu 615, See 


Ba luſius's edition of the cepitnlaries, page 21. 

+ Quz contra rationis ordinem acta vel ordinata ſunt, ne in antea, 
= ayertat.Divinitas, contingant, diſpoſuerimus, Chriſto prafu» 
le, per hujus edicti tenorem generaliter emendare. JTbid. art. 16. 

_ $bid, art. 16. U Tbid. art. 17. 
Et quod per tempora ex hoc pretermiſſum eſt, vel dehine per- 
pet ualiter obſervetur. 


** Ita ut epiſcopo decedente, in loco ipſius, qui a metropolitano 


ordinari debet, cum principalibus a clero & populo eligatur; & ſi 


perſona condigna fuerit, per ordinationem: principis ordinetur; vel 
certe ſi de palatio eligitur, per meritum perſonz & doctrinæ ordine- 
tur. Bid. art. r. 
++ Ut ubicunque cepſus novus impie additus eſt, emendetur. Ari. 8. 
4} Ibid. art. cũ—.3r.ꝓ 
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tram, Sigebert, and Chilperic ; that is, he aboliſhed 
whatever had been done during the regencies of Fre- 
degunda and Brunechild. He forbade the driving of 
his cattle to“ graze in private people's grounds; and 
ve ſhall preſently ſee that the reformation was {till 
more general, and extended even to civil affairs. 


er. 15 


How the civil government was reformed. 


15 lk caro the nation had given marks of impatience 
and levity, in reſpect to the choice or conduct of 
her matters; ſhe had regulated their differences, and 
obliged them to come to an agreement amonglt them- 
ſelves. But now the did what before was quite unex- 
ampled ; ſhe caſt her eyes on her actual ſituation, exa- 
mined the laws cooly, provided againſt their inſuffici- 
ency, put a ſtop to violence, and moderated the regal 
power. 

The maſculine, bold, and inſolent regencies of Fre+ 
degundo and Brunechild, had leſs ſurpriſed thaw warn- 
ed the nation. Fredegunda had detended her villa- 
nies by new villanies; ſhe had juſtified her poiſonings 
and aſſiflinations by poiſonings and aſſaſſinations, and 
had behaved in ſuch a manner, that her outrages were: 
rather of a private than public nature. Fredegunda did 
more miſchief: Brunechild threatened more. In this: 
criſis, the nation was not ſatisfied with ſetting the feu - 
dal government to rights, ſhe was alſo determined to 
ſecure her civil government ; for the latter was rather- 
more-corrupt than the former ; and this corruption 
was ſo much the more dangerous as it was more an- 
cient, and depended more in ſome meaſure on the. 
abuſe of manners than on that of laws. 

The hiſtory of Gregory of Tours ſhews us, on the 
one hand, a fierce and barbarous nation, and, on the 


® Ibid. art, 21, h 
s other, 
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other, kings of as bad a character. Theſe princes were 
bloody, unjuſt, and cruel, becauſe all the nation were 
ſo. If Chriſtianity ſeemed ſometimes to ſoften them, 
it was only by the terror which this religion imprints 
on the guilty ; the church ſupported herſelf againſt 
them by the miracles and prodigies of her ſaints. The 
kings were not addicted to ſacrilege, becauſe they 
dreaded the puniſhments inflicted on ſacrilegious peo. 
ple; but this excepted, they committed, either in their 
paſſion or in cool blood, all manner of crimes and in- 
juſtice, becauſe in theſe the revengeful hand of the 
Deity did not appear ſo viſible. The Franks, as 1 
have already obſerved, bore with bloody kings, becauſe 
they were fond of blood themſelves ; they were not 
affected with the wickedneſs and extortions of their 
princes, becauſe this was their own character. There 
had been a great many laws eſtabliſhed, 'but the king 
rendered them all uſeleſs by a kind of letters called 
precepts , which ſubverted thoſe laws: theſe were in 
the nature of the reſcripts of the Roman emperors, 
whether it be that our kings borrowed this uſage of 
them, or derived it from their own natural diſpoſition. 
We fee in Gregory of Tours, how they committed 
murders in cool blood, and put the accuſed to death, 
who had not been ſo much as heard ; they gave pre- 
cepts f for illicit marriages ; they gave them for tranſ- 
ferring ſucceſſions; they gave them for depri wing rela- 
tions of their rights; and they gave them, in fine, to 
qualify men to marry conſecrated virgins. They did 
not indeed make laws of their own authority, but. 


hy. They were orders which the king ſent to the judges, to do or 
to tolerate things contrary to law. _ 

+ Sce Gregory of Tours, b. iv. p. 227- Both our hiſtory and 
the charters are full of this; and the extent of theſe abuſes appears 
eſpecially in Clotarius's couſtitution, inſerted in the edition of the. 
capitularizs made to reform them. Baluſius's edit. page 7; 
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they ſuſpended the execution of thoſe that had been 
already made. 

Clotarius's conſtitution redreſſed all theſe grievances z 
no one “* could any longer be condemned without be- 
ing heard ; relations + were made to ſucceed according 
to the order eſtabliſhed by law; all precepts for marry- 
ing religious women were made null . and thoſe who 
had obtained and made uſe of them were ſeverely pu- 


niſhed. We might know perhaps more exactly his de- 


terminations with regard to theſe precepts, if the thir- 
teenth and the two next articles of this decree had not 
been loſt through the injury of time. We have only 
the firſt words of this thirteenth article, ordaining that 
the precepts ſhall be obſerved, which cannot be under- 
ſtood of thoſe he had juſt aboliſhed by the ſame law. 
We have another conſtitution || by the ſame prince, 
which is relative to his decree, and corrects in the ſame 
manner every article of the abuſes of the precepts. 
True it is, that Baluſius, finding this conſtitution 
without date, and without the name of the place 
where it was given, attributes it to Clotarius I, But 
I fay it belongs to Clotarius II. for three reaſons. 1. It 
ſays that the king will preſerve the immunities granted 
to the churches 4 by his father and. grandfather. 
What immunities could the churches receive from 
Childeric, grandfather of Clotarius I. who was not a 
Chriſtian, and who lived even before the foundation 
of the monarchy ? But, if we attribute this decree to 
Clotarius Il. we ſhall find his grandfather to have 
been this very Clotarius J. who made immenſe dona- 


* Art. 22. T Ibid. art. 6. 4 Thid, art. 18. 

In Baluſius's edition of the capitularies, tome i. page 3. 

In the preceding book I have made mention of theſe immnni- 
ties, which were grants of judicial rights, and contained prohibi- 
tions to the regal judges to perform any function in the territory, 
and were equivalent to the erection or grant of a fief. 


tions 
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tions to the church, with a view of expiating the mur. 
der of his ſon Cramne, whom he had ordered to be 
| burnt, together with his wife and children. 

2. The abuſes redreſſed by this conſtitution were {ill 
ſubſiſting after the death of Clotarius I. and were even 
carried to their higheſt extravagance during the weak. 
neſs of Gontram's reign, the cruelty of that of Chil. 
peric, and the execrable regencies of Fredegunda and 
Brunechild. Now, is it poſſible that the nation could 

| Have bore with grievances ſo ſolemnly proſcribed, with. 
out ever complaining of the continual repetition of 
thoſe grievances ? Is it poſſible, that ſhe could forbear 
doing at that time what ſhe did afterwards, when Chil- 
deric II. * renewing the old oppreſſions, ſhe f. preſſed 
him to ordain that the law and cuſtoms ſhould be com- 
plied with as formerly in judicial proceedings. 

- In fine, as this conſtitution was made to redreſs 
grievances, it cannot relate to Clotarius I. ſince there 
were no complaints of this kind in his reign, and his 
authority was well eſtabliſhed throughout the kingdom, 
eſpecially at the time in which they place this conſtitu- 
tion; whereas it agrees very well with the events 
which happened during the reign of Clotarius II. 
which produced a revolution in the political ſtate of 
the kingdom. We mult clear up hiſtory by the laws, 
and the laws by hiltory. | 


C.H A, MI. 
Autherity of the mayors of the palace. 


I Took notice that Clotarius II. had promiſed not to 

deprive Warnacharius of his mayor's place during 
life. This revolution had another effect; before this 
time the mayor was the king's officer, but now he 
became the officer of the people ; he was choſen before 


* He began to reign towards the year 670. 
+ Sce the life of St. Leger. | 
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by the king, and now by the nation. Before the re- 
yolution, Protarius had been made mayor by Theodo- 
ric, and Landeric “ by Ferdegunda ; but after that , 
the mayors were choſen by the nation . 

We muſt not therefore confound, as ſome authors 
have done, theſe mayors of the palace with thoſe who 
were poſſeſſed of this dignity before the death of 
Brunechild ; the king's mayors with-thoſe of the king- 
dom. We ſee by the law of the Burgundians, that 
among them the office of mayor was not one of the firſt 
in the ſtate l, nor was it one of the moſt h eminent 
under the firſt kings of the Franks. n 

Clotarius removed the apprehenſions of thoſe who 
were poſſeſſed of employments and fiefs ; and, when 
after the death of Warnacharius ** he aſked the lords 
aſſembled at Troyes, who is it they would put in his 
place? they cried out they would chuſe no one; and, 
petitioning for his favour, they entruſted themſelves 
entirely into his hands. 

Dagobert reunited the whole monarchy in the ſame 
manner as his father ; the nation had a thorough con- 
fidence in him, and appointed no mayor. This n. 


laſtigante Brunechilde, Theodorico jubente, ' Ke. e 
rius, chap. 27. in the year 60g. 

+ Geſta regum Francorum, cap. 36. 

See Fredegirius's chronicle, chap. 54. in the year 626, and his 
anonymous continuator, chap. 101. in the year 6gg, and chap. 105. 
in the year 715. Aimoin, book iv. chap. xg. Eginhard, life of 
Charlemagne, chap. 48. Geſta regum Francorum, chap. 45. 

See the law of the Burgundians in pref. and ſupplement 24 
to it, tit. 13. $ Sce Gregory of Tours, b. ix. chap. 36. 

Eo anno Clotarius cam proceribus et leudibus Burgundiz 
Trecaſſinis conjungitur: cum eorum eſſet ſolicits, ſi vellent, jam 
Warnachario diſeeſſo, alium in ejus honoris gradum ſablimare ; ſed 
omnes unanimiter denegantes ſe nequaquam velle majorem domus 
eligere, regis gratiam obnixe petentes, cum rege tranſegere. Fre- 
degarius's chronicle, chap. 54. in the year 626. 
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finding himſelf at liberty, and elated by his victories, 
reſumed Brunechild's plan. But this ſucceeded ſo ill, 
that the vaſſals of Auſtraſia let themſelves * be Tas 
by the Sclavonians, and returned home, ſo that the 
marches of Auſtraſia were left a prey to the barbarians, 

He determined then to make an offer to the Auſtra. 
hans of reſigning Auſtraſia to his ion Sigibert, toge. 
ther with a treaſure, and to put the government of 
the kingdom and of the palace into the hands of Cu- 
nibert biſhop of Cologne, and of the duke Adalgiſus. 
Fredegarius does not enter into the particulars of the 
conventions then made ; but the king confirmed them 
all by charters, and Auſtraſia F was immediately ſe- 
cured from danger. 

Dagobert, finding himſelf near his laſt end, recom- 
mended his wife Nentechildis and his fon Clovis to the 
care of Ega. The vaſſals of Neuſtria and Burgundy 
choſe this young þ prince for their king. Aga and 
Nentechildis had the government of the palace ||; 
they reſtored < whatever Dagobert had taken; and 


complaints ceaſed in Neuſtria and Burgundy, as they 


had ceaſed before in Auſtraſia. | 
After the death of Æga, the queen Nentechildis *# 
engaged the lords of Burgundy to chuſe Floachatus 
for their mayor. The latter deſpatched letters to the 
biſhops and chief lords of the kingdom of Burgundy, 
by which he promiſed to preſerve their honours and 


dignities for ever ++, that is, during life, He confirmed 
his 


* Tſtam victorlam quem Winidi contra Francos mernerunt, non 


tantum Sclavinorum fortitudo obtinuit, quantum dementatio Au- 


{trafiorum, dum ſe cernebaat cum Dagoberto odium incurriſſe, & 
aſudue expoliarentur. Fredegarius's chron. ch. 68. in the year 630. 

. + Deinceps Aultraſii, eorum ſtudio, limite m & reguum Franco* 
rum contra Winidos utiliter defenſaſſe noſcuntur. Fredegarias's 


ebronicle, chap. 78. in the year 6 32• 


Fredegarius's chron. ch. 79. in the year 638. j Tbid. 
- F Ib. ch. 80. in 639. Ib. ch. 89. in the year 641. 
++ Ib. cap. 89. Eloachatas cunctis ducidus a regno Burgundiz 
ſev 
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his word by oath. This is the period, at which “ the 
author of the treatiſe of the mayors of the palace fixes 
the adminiſtration of the kingdom by thoſe officers. 

Fredegarius, being a Burgundian, has entered into- 
4 more minute detail as to what concerns the mayors 
of Burgundy, at the time of the revolution cf which 
we are ſpeaking, than as to what relates to the mayors 
of Auſtraſia and Neuſtria. But the conventions made 
in Burgundy were, for the very ſame reaſons, agreed 
to in Neuſtria and Auitraſta, 

The nation thought it ſafer to lodge the power in 
the hands of a mayor, whom ſhe choſe herſelf, and to 
whom ſhe might preſcribe conditions, than in thoſe of 
a king whoſe power was hereditary. 


CHAP. IV. 
Of the genius of the nation in regard to the mayors. 


A GOVERNMENT, in which a nation that had an he- 
reditary king, choſe a perſon who was to exerciſe 
the royal authority, ſeems very extraordinary ; but, 


independently of the circumſtances of thoſe times, I 


find that the notions of the Franks in this reſpe& were 
derived from a higher ſource. 

They were deſcended from the Germans, of whom 
Tacitus ſays , that in the choice of their king they 
were determined by his nobility, and in that of their 
leader by his valour, This gives us an idea of the 
kings of the firſt race, and of the mayors of the pa- 
lace ;- the former were hereditary, the latter elective. 


ſeu & pontifieibus; per epiſtolam etiam & ſacramentis firmavit uni- 
cuique gradum honoris & dignitatem, ſeu & amicitiam, perpetuo 
con ſet vate. ; | 

* Deinceps a temporibus Clodovei, qui fuit filius Dagoberti in. 
elyti regis, pater vero Theodorici, reguum Francorum decidens, 
per majores domus cœpit ordinari. De majoribus damus regie. 

1 Reges e ex nobilitate, duces ex virtute ſumunt. De morib. Germ. 


142 No 


40 THE SPIRIT OF LAWS. Book xXXI. 


No doubt but thoſe princes, who ſtood up in the af. 
ſembly of the nation, and offered themſelves as the 
conductors of an enterpriſe to ſuch as were willing to 
follow them, united generally in their own perſon both 
the king's avthority and the mayor's power. By their 
noble blood they had attained the royal dignity ; and, 
their valour having procured them ſeveral followers 
who pitched upon them for their leaders, this gave 
them the power of mayor. By the royal dignity our 
Erſt kings preſided in the courts and aſſemblies, and 
gave laws with the conſent of thoſe aſſemblies ; by the 
dignity of duke or leader they entered upon expedi- 
tions, and commanded the armies. 

In order to be acquainted with the genius of the 
primitive Franks in this reſped, we have only to caſt 
an eye on the conduct of Argobaſtes ®, a Frank by 
nation, on whom Valentinian had couſerred the com- 
mand of the army. He {hut the emperor up in his 
own palace, where he would not ſuffer any perſon 
 whomſoever to ſpeak to him concerning either civil or 
military affairs. Argobaſtes did at that time what was 
afterwards practiſed by the Pepins. 


CHAP: v, | 
In what manner the mayors obtained the command of the 
armies. 


AS long as the kings commanded their armies in 
perſon, the nation never thought of chuſing a 


leader. Clovis and his four ſons were at the head of 


the Franks, and led them on through a long ſeries of 
victories. Theobald, fon of Theodobert, a young, 
weak, and ſickly prince, was the firſt + of our kings 
that confined himſelf to his palace: he refuſed to en- 
gage in an expedition in Italy againſt Narſes, and he 


® Sce Sulpicius Alexander in Gregory of Tours, b. 2. 
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had the mortification * to ſee the Franks chuſe them - 
ſelves two chiefs, who led them againſt the enemy. 
Of the four ſons of Clotarius I. Gontram + was the 
leaſt fond of commanding his armies; the other kings 
followed this example, and, in order to intruſt the 
command without danger into other hands, they con · 
ferred it upon ſeveral chiefs or dukes 1. 

Innumerable were the inconveniencies which thence” 
aroſe ; all diſcipline was loft, no one would any longer 
obey The armies were dreadful only to their own* 
country ; they were loaden with ſpoils before they had 
reached the enemy. Of theſe-miteries we have a very 


di- 

lively picture in Gregory of ' Tours ||, 4 How ſhall 
he « we. be able to obtain a- victory,” ſaid Gontram 5, 
aſt « we who do not ſo much as keep what our anceſtors” 
by acquired? Our nation is no longer the fame. . ./. .” 


n- Strange, that it ſhould be on the decline ſo early as 
lis the reign of Clovis's grandchildren ! - 


on It was therefore natural that they ſhould determine 
or at laſt upon an only duke, a duke who was to be veſted 
4s with an authority over this prodigious multitude of 


feudal lords and vaſſals, who were now become ſtrangers 
to their own engagements ;z a duke who was to elta- 
blith the military diſcipline, and to put himſelf at the 
he head of a nation unhappily- practiſed in making war 
againſt itſelf, This power was conferred on the mayors 


n of the palace. 


a * Lentharis vero & Butilinus, tametſi id regi PEER 
* placebat, helli cum eis ſocietatem inierunt. Agathias, book 1. Gre- 
* gory of Tours, book iv. chap. 9. 

1 Gontram' did not even march againſt Gondovald, whò ſtyted 
„ ' himſelf fon of Clotarius, and claimed his ſhare of the kingdom. 
8 t Sometimes to the number of twenty,” See Gregory of Tours, 
5 b. v. ch. 27. b. viii.” ch. 18, and 30. b. x. ch. 3. Dagobert, who 
0 had no mayor in Burgundy, obſerved tbe ſame poliey, and ſent 


againſt the Gaſcons ten dukes, and ſeveral counts who had no dukes / 
over them. Fildegarint's chron. cap. 78. in the year 636. : 
| Greg. of Tours, b. viii. ch. 30, & b. x, ch, 3. & 18id, 
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The original fun ion of the mayors of the palace 
was the Management of the king's houſehold. They 
had afterwards, in conjunction with. other officers, 
the political government of the fiefs, and at length 
they obtained the ſole diſpoſal of them. They had alſo 
the adminiſtration of military affairs, and the com- 
mand of the armies ; and theſe two employments were 
neceſſarily connected with the other two. In thoſe 
days it was much more difficult to raiſe than to com. 
inand the armies; and who but the diſpenſer of fa- 


vours could have this authority? In this martial and 


independent nation,. it was prudent to invite, rather 
than to compel; prudent to give away or to promiſe 
the fiefs that ſhould happen to be vacant by the death 
of the poſleflor ; prudent, in fine, to reward continu- 
ally, and to cauſe preferences to be dreaded. It was 
therefore right that the perſon who had the ſuperin- 


tendency of the palace, ſhould alſo be general of the 
army. . 


8 CHAP. VL. --- 
Second epocha of the humiliation of our kings of the firſt 


FTER the execution of Brunechild, the mayors 
were adminiftrators of the kingdom under the 


kings; and though they had the management of the 


war, yet the kings were always at the head of the 
armies, and the mayor and the nation fought under 


their command. But the victory of Duke Pepin +, 


over Theodoric and his mayor, completed þ the degra- 
dation of our kings, and that || which Charles Mar- 


* See the ſecond ſupplement to the law of the Burgundians, 
tit. 13. and Gregory of Tours, b. ix. chap. 36. 

+ See the annals of Metz in the year 687 and 688. 

1 Ulis quidem nomina regum imponens ipſe totius regni habens, 
privilegiuw, Sc. Annals of Metz in the year 6g 5 

Annals of Metz i in the year 719- 
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tel obtained over Chilperic and his mayor Rainfroy 
confirmed it. Auſtraſia triumphed twice over Neultria- 

and Burgundy ; and, the mayoralty of Auſtralia being 
annexed as it were to the family of the Pepins, this 
mayoralty and family became greatly ſuperior to all the. 
reſt. The eonquerors were then afraid leſt ſome perſon 
of credid ſhould ſeize the king's perſon, in order to ex- 
eite diſturbances. For this reaſon they kept“ them in 
the royal palace as in a kind of priſon, and once a- year 
they ſhowed them to the people. There they made or- 
dinances, but theſe + were ſuch as were dictated by the 
mayor; they anſwered ambaſſadors, . but the mayor 

made the anſwers. This is the time mentioned by hiſto- 
rians + of the government of the mayors over the kings, 
whom they held in ſubjection. : 

The extravagant paſſion of the nation for Pepin” s fa 
mily went ſo far, that they choſe one of his grandſons, . 
who was yet || an iufant, for mayor; they put him over 
one Dagobert, that is, oue phantom over another. 


CHAP. VII. 
Of the great offices and fiefs under the mayors of the palace. 


** mayors of the palace were far from reviving 

the precariouſneſs of poſts end employments; ſor 
indeed their power was owing to the protection which 
in this reſpe& they had granted to the nobility. Hence 


* Sedemquec illi regalem ſub ſua ditione conceſſit. Did. axno 719. 

+ Ex chronito Centuleſi, lib, 2. Ut reſponſe qua erat doctus, vel 
potins juſſus, ex ſua velut pateſtate, redderct. 

t Annals of Metz, anne 691. Anno principatits Pippini ſuper 
Theodoricum . Annals of Fuld or of Lauriſhan. Pippi nus dux 
Francorum obtinuit reg num Francorum per anuos 27, cum Tegidus ſibi 

ſubjectis. 

| Poſthec Theudoaldus filivs ejus (Grimoaldi) parvulue, in loco 
ipſius, cum prædicto rege Dagoberto, majordomus palatii effetus 
eſt. The anonymous continuator of Fredegarius in the year 714, ch. 04. 


the 
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the great offices were continued to be given for life, and: 
this uſage was every day more firmly eſtabliſhed. 
But I have ſome particular reflections to make here 
in reſpect to hefs; and, in the firſt place, I do not queſtion 
but molt of them became hereditary from this time. 
In the treaty of Andeli®, Gontram and his nephew 
Childebert engage to maintain the donations made to 


the vaſſals and churches by the kings his predeceſſors, 


and leave is givenÞ to the wives, daughters, and widows 


of kings, to diſpoſe by will and in perpetuity of what- 


ever they hold of the exchequer. 


Marculfus wrote his formularies at the time ꝓ of the 


mayors. We find ſeveral If in which the kings made 


donations both to the perſon and to his heirs; and, as 


the formularies are images of the common actions of 


life, they prove that part of the fiefs were become here. 
ditary towards the end of the firſt race. They were far 


from having in thoſe days the idea of an unalienable de- 
meine; this is a modern thing, which they knew nei- 
ther in theory nor practice. 


In proof hereof we ſhall preſently produce no leſs 
than poſitive facts; and, it I can ſhow a time in which 


there were no lenger any benefices for the army, nor 
any funds for its ſapport, we: mult certainly conclude, 


that the ancient benefices had been alienated. The time- 


I mean is that of Charles Martel, who founded ſome 
new fiefs which we ſhould carefully diſtinguiſh from 
thoſe of the earlieſt date. 


* Cited by Gregory of Tours, book 9: See alſo the edict of 
Cluterius II. in 615, art. 16. 


+ Ut ſi quid de agris ſ̃ ſca libus vel ſpeciebus atque d pro 


arbitrii ſai voluntate, facere aut cuiquam conferre volueriat, fixa 
ſtabilitate perpetuo conſervetur. ; 

+ See the 24th and 34th of the firſt book. 

j Sce the 24th formula of the firſt book, which is equally ap 


plicable to the fiſcal eſtates given directiy and in perpetuity, or gi- 


ven at firſt as a benefice, and afterwards in perpetuity, ficut ab ils 
cut a fiſto noſtro ſuit poleſe, See allo the 17th formula, ib. 


When 
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When the kings began to make grants in perpetuity, 
either through the corruption which crept into the go- 
yernment, or by reaſon of the conſtitution itſelf, which 
continually obliged the kings to confer rewards, it was 
natural that they ſhould begin with giving the perpe- 
tuity of the fiefs, rather than of the counties; for to 
deprive themſelves of ſame acres of land was no great 
matter, but to renounce the right ot diſpoſing of the 
great offices was diveiting themielves of their very power. 


CH A P. VIII. 
In what manner the alladial latest were changed into fiefs- 


12 manner of- changing an allodial eſtate into a 

fief may be ſeen in a formulary of Marculfus *. 
The owner of the land gave it to the king, who re- 
ſtored it to the donor by way of uſufru or benefice, 
and then the latter nominated his heirs to the king. 

In order to find out the reaſons which induced them 
thus to change the nature of the allodia, I muſt trace 
the ſource of the ancient prerogatives of our nobility; 
2 nobility who, for theſe eleven centuries, have been 
covered with duſt, ſweat, and blood. 

Thoſe who were ſeized of fiefs enjoyed very great 
advantages. The compoſition for the injuries done them. 
was greater than that of freemen. It appears by the 
formularies of Marculfus, that it was a privilege be- 
longing to the king's vaſſal, that whoever killed him. 
ſhould pay a compoſition of 600 ſous. This privilege 
was eſtabliſhed by the Salic law +, and by that of tne 
Ripuarians ; and, at the ſame time that theſe two- 
laws ordained a compolition ot 600 ſous for the murder 
of the king's vaſſal, they gave but 200 {| for the murder 


* Book i. formulary 13. 
+ Tit. 44. Sce alto tit. 66.4 3, & 4. and tit. 94. Y-TY-fs 
See allo the law of the Ripuarians, tit, 7. and the Salic law, 
tit. 44. art. 1, & 4. 
of 
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of a perſon freeborn, if he was a Frank or barbarian 
living under the Salic law, and only 100 for a Roman, 

This was not the only privilege belonging to the 
kmg's vaſſals. When“ a man was ſummoned in court, 
and did not make his appearance, nor obey the judges 
orders, he was appealed before the king; and, it he 
perſiſted in his contumacy, he was excluded from the 
king's protection, and no one was allowed to entertain 
him, or even td give him a morſel of bread. Now, if 
he was a perion of an ordinary condition, his goods 
were confi ſcated : but, if he was the king's vaſſal, 
they were not |}. The firſt by his contumacy was deem» 
ed ſufficiently convicted of the crime, the ſecond was 
not; the former g for the ſmalleſt crimes was obliged 
to undergo the trial by boiling water, the latter was 
condemned ** to this trial only in the caſe of murder; 
in fine, the king's vaſſal ++ could not be compelled to 
ſwear in court againſt another vaſſal. Theſe privileges 
augmented daily, and the capitulary of Carlomanus 14 
does this honour to the king's vaſſals, that they ſhalb 
not be obliged to ſwear in perſon, but only by the 
mouth of their own vaſlals. Beſides, when a perſon. 
who had theſe honours did not repair to the army, his 
puniſhment was to abſtain from fleſh-meat and wine as 
long as he had been- abſent from the ſervice; bnt a 
freeman |||, who negleRed to follow his count, paid a 
compoſition FF of ſixty ſous, and was reduced to a ſtate 
of ſervitude till he paid it. 
It is very natural therefore to Mak, that thoſe 
Franks who were not the king's vaſſals, and much more 
the Romans, became fond of entering into the {tate of 

© Salic law, tit. 59, & 16. * 

+ Extra ſermonem reg's. Salic law,. tit. $9, & 76. 


+ Tb: tit. 59. F1.. || Ib. tit. 76. § r. $ Ib. tit. 36, & 59. 


Ib. tit, 76. H1 #+ Ib. tit. 76. $-2, 
$i Apud Vernis Palatium, in the year 883, art. 4, & 11, 
{{% Cap. of Charlem, an. 812, art, 1, & 31. $$ Heribannum- 


vaſlalage ;. 


— 


» es. a a> wn „ a -&5 yy .j op == - -& 


am a Xav@ av r  £A mw wwmsan 


* 
reren 


Chap. 8. THE SPIRIT OF LAWS. 407 


vaſſalage; and, that they might not be deprived of 
their demeſnes, they deviſed the uſage of giving their 
alledium to the king, of receiving it from him after- 
wards as a fief, and of nominating him to their heirs» 
This uſage was always continued, and took place eſpe · 
cially during the diſorders of the ſecond race, when 
every body ſtood in need of a protector, and wanted 
to incorporate himſelf with the other lords“, and to 
enter as it were into the feudal en becauſe the 
political no longer exiſted. 

This continued under the third race, as we find by 
ſeveral charters T; whether they gave their ailodium, 
and reſumed it by the ſame act, or whether it was de- 
clared an allodium, and afterwards acknowledged as a 
fief. Theſe were called fert of reſumption. _ 


This does not imply, that thoſe who were ſeized of 


fiefs adminiſtered them like prudent fathers of families; 
for, though the freemen grew deſirous of being poſſeſſ- 
ed of fiefs, yet they managed this ſort of eſtates as uſu · 
fructs are managed in our days. This. is what induced 
Charlemagne, the moſt vigilant and attentive prince 
we ever had, to make a great many regulations to hin- 
der the fiefs from being degraded in favour of allodial 
eſtates T. This proves only, that in his time moſt bene- 
fices were till only for life, and conſequently that they 
took more care of the allodia than of the benefices ; but 
it is no argument that they did not chuſe rather to be 


Non infirmis religuit heredibus, ſays Lambert d'Ardres in Da 
Cange on the word Alodis. 

+ See thoſe quoted by Du Cange in the word Alodis, and thoſe 
produced by Galland in his treatiſe of allodial lands, P- 14. and 
the following. 

Second capitulary of the year 802, art. 10. and the 7th capitu- 
lary of the year 803, art. 3. the 1ſt capitulary incerti anni, art. 49. 


the 5th capitulary of the year 806, art. 7. the capitulary of the year 


779, art. 29. and the capitulary of Lewis le Debonnaire in the year 
829, art, r. 
the 
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the king's bondmen than freemen. They might have 
reaſons for diſpoſing of a particular portion of a fief, but 
they were not willing to be ſtripped even of their dignity, 
1 know likewiſe that Charlemagne complains in a 
certain capitulary *, that in ſome places there were peo- 
ple who gave away their fiefs in property, and redeem. 
them afterwards in property. But I do not ſay, that 
they were not fonder of the property than of the uſu. 
fruct; I mean only, that when they could convert an 
alladium into a ſief, which was to deſcend to their heirs, 
and is the caſe of the formulary above-mentioned, they 
had very great advantages in doing it. 


CHAP. IX. 
| He the church-lands mere converted into fieſs. 


HE uſe of the fiſcal lands ſhould have been only to 
ſerve as donations by which the kings were to en- 
courage the Franks to undertake new expeditions, and 
by which, on the other hand, theſe fiſcal lands were 
increaſed. This, as 1 have already obſerved, was the 
ſpirit of the nation; · but theſe donations took another 
turn. There is ſtill extant+ a ſpeech of Chilperic, 
grandſon of Clovis, in which he complains that almoſt 
all theſe lands had been already given away to the 
church. Our exchequer,” ſays he, is impoveriſhed, 
« and our riches are transferred to the clergy ; none 
< reign now but biſhops, who ive | in grandeur while 
« our grandeur is over.” 
This was the reaſon that the mayors, who durſt 
not attack the lords, ſtripped the churches; and one 


* The 5th of the year 806, art. 8. 

1 In Gregory of Tours, book vi. ch. 46. 

t This is what induced him to annul the teſtaments made in fa- 
your of the clergy, and cven the donations of his father; Gontram 
re- eſtabliſhed them, | and made even new donations. Gregory of 


Tours, book vii. ch. 7, 
I of 
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of the motives *, alledged by Pepin for entering Neu- 
ſtria, was his having been invited thither by the clergy 
to put a ſtop to the incroachments of the kings, that is, 
of the mayors, who ſtripped the church of all her poſ- 
ſeſſions. 

The mayors of Auſtraſia, that is, the family of the 
Pepins, had behaved towards the clergy with more mo- 
deration than thoſe of Neuſtria and Burgundy. This 
is evident by our chronicles , in which we ſee the monks 
eternally admiring the devotion and liberality of the 
Pepins.. They themſelves had been poſſeſſed of the firſt. 
places in the church. One crow does not pull out the 
« eyes of another,” as Chilperic | ſaid to the biſhops. 

Pepin ſubdued Neuſtria and Burgundy; but, as his 
pretence for deſtroying the mayors and kings was the 
oppreſſion of the clergy, he could not trip them without 
contradicting his own title, and ſhowing that he made 
a jeſt of the nation. However, the conqueſt of two great 
kingdoms, and the deſtruction of the oppoſite party, 
afforded him ſufficient means of ſatisfying his generals. 

Pepin made himſelf maſter of the monarchy by pro- 
tecting the clergy ; his ſon Charles Martel could not 
maintain his power but by oppreſſing them. This prince, 
finding; that part of the regal and fiſcal lands had been 
given either for life, or in perpetuity to the nobility, 
and that the clergy, by receiving both from rich and 
poor, had acquired a great part even of the allodial 
eſtates, he ſtripped the church; and, as the fiefs of the 
firſt diviſion were no longer in being, he formed a ſe- 
cond di viſion J. He took for himſelf and for his officers 


* Sce the,annals of Metz in the yer 687. Excitur imprimis qua- 
relis ſacerdotum et ſervorum Dei, qui me ſepius adierunt, ut pro ſub- 
latis injuſte patrimoniis, &c. 

+ See the annals of Metz. T In Gregory of Tours. 

| Karlus plurima juri eceleſiaſtico detrahens przdia, fiſco ſocia- 
vit, ac deinde militibus diſpertivit. Ex chronico Centulenſi, lib. 2. 

Vor. II. Mm the 
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the church-lands and the churches themſelves, and put 
a ſtop to an evil which differed in this reſpe& from or. 
dinary evils, that, by being extreme, it was ſo much 
the more eaſy to cure. 


- CRAP. X. 
Riches of the clergy. 


80 great were the donations made to the clergy, that 
under the three races of our princes they muſt have 
poſſeſſed ſeveral times all the lands of the kingdom, 

Bat if our kings, the nobility, and the people, found 

the way of giving them all their eſtates, they found alſo 
the method of getting them back again. The ſpirit of 
religion founded a great number of churches under the 

firſt race; but the military ſpirit was the cauſe of their 

being given away afterwards to the ſoldiery, who di. 

vided them amongſt their children. What a number 

of lands muſt have then been taken from the clergy's 
menſalia! The kings of the ſecond race opened their 

hands, and made new donations to them; but the Nor- 
mans, who came afterwards, plundered and ravaged 
all before them, perſecuting eſpecially the prieſts and 

monks, and continually ſearching out for abbeys and 
other religious foundations. In this ſituation what a 
loſs. malt the clergy have ſuſtained ! There were hardly 
ecclefiaſtics left to demand the eſtates of which they had 
been-deprived. There remained, therefore, for the re- 
ligious piety of the third race ſoundations enough to 
make, and lands to beſtow. The opinions which were 
broached and ſpread in thoſe days would have de- 
pri ved the laity of all their eſtates, if they had been 
but honeſt enough. But, if the clergy were full of 
ambition, the laity were not without theirs; if they 
gave their eſtates upon their death-bed to the church, 
their-ſucceſſors wanted to reſume them. We meet with 
. .nothing 


at 
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nothing but continual quarrels between the lords and 
the biſhops, the gentlemen and the abbots; and the 
clergy muſt have been very hard ſet, fince they were 
obliged to put themſelves under the protection of cer- 
tain lords, who defended them for a moment, and af- 
terwards oppreſſed them. 

Bat now a better adminiſtration, which had been 
eſtabliſhed under the third race, gave the clergy leave 
to augment their poſſeſſions; when the Calviniſts ſallied 
forth, and coined money of all the gold and ſilver they 
found in the churches. How could the clergy be ſure 
of their eſtates, when they were not even ſure of their 
perſons? They were treating of controverſial ſubjects, 
while their archives were burning. What did it avail 
them to demand again of a ruined nobility what theſe 
were no longer poſſeſſed of, or what they had mortgaged 


a thouſand ways? The clergy have conſtantly acquired, 
conſtantly refunded, and yet are ſtiil acquiring. 


+ H A P. Xl. 
State Europe at the time of Charles Martel. 


HARLES Mar:el, who undertook to ſtrip the 
clergy, found himſelf in a moſt happy ſituation. 
He was both feared and loved by the foldiery, whoſe 


intereſt he promoted, having the pretence of his wars 
againſt the Saracens. He was hated indeed by the 


clergy, but he had no need of them“. The pope, to 


whom he was neceſſary, ſtretched out his arms to him. 
Every one knows the famous embaſſy + he received 
from Gregory III. Theſe two powers were ſtrictly 


* See the annals of Metz, 

+ Epiſtotam quoque, decreto Romanorum principium, ſibi præ- 
dictus præſul Gregorius miſerat, quod ſeſe populas Romanus, re- 
licta imperatoris dominatione, ad ſuam defenſionem & in vicqtum 
elementiam convertere voluiſſet. Annals of Metz, year 741. Eo 
pacto patrato, ut a partibus imperatoris recederet. E edegariusn. 


M m 2 united, 
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united, becauſe they could not do one without the o- 
ther; the pope ſtood in need of the Franks to ſupport 
him againſt the Lombards and the Greeks ; the Franks 
had occaſion for the pope: to ſerve for a barrier agaiaſt 
the Greeks, and to embarraſs the Lombards. It was 
impoſſible, therefore, for the enterpriſe of Charles 
Martel to miſcarry. 
St. Eucherius, biſhop of Orleans, had a viſion which 
frightened all the princes of that time. I muſt pro. 
duce to this purpoſe the letter“ written by the biſhops 
aſſembled at Rheims to Lewis king of Germany, who 
had invaded the territories of Charles the Bald, be- 
cauſe it will ſhow us the ſtate of things in thoſe times, 
ind the diſpoſition of people's mind. They ſay +, 
That St. Eucherivs, having been ſnatched up into 
“% heaven, he faw Charles Martel tormented in the 
t bottom of hell by order of the ſaints, who are to 
« affiſt with Jeſus Chriſt at the laſt judgment; that he 
had been condemned to this puniſhment before his 
« time for having ſtript the churches of their poſſeſ- 
« ſions, and thereby rendered himſelf guilty of the 
« fins of all thoſe who had endowed them; that king 
„ Pepin had hea council upon this occaſion; that 
« he had ordered all the church-lands he conld reco- 
« yer to be reſtored to the church; that, as he could 
« get back only a part of them, becauſe of his diſ- 
« putes with Veirſre, duke of Aquitaine, he iſſued out 
« letters called precaria t, in favour of the churches, 
« for the remainder, and made a law that the laity 


* Anno 858, apud Carifiacum ; Baluſ. edit. tome l. p. 107. 

+ Thid. art. 7. p. 109. | 

} Precaria, quod precibus utendum conceditur, ſays Cujus in bis notes 
npon the firſt book of fiefs. I find in a diploma of king Pepin, da- 
red the third year of his reign, that this prince was nat the firſt wha, 
| eſtabliſhed theſe pregaria ; he cites one made by the mayor Ebroin, 
and continued after his time. See the diploma of this king in the 
sch tome of the hiſtorians of France by the Benedictines, art. 6. 

« ſhould 
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« ſhould pay a tenth part of the church · lands they 
« poſſeſſed, and twelve deniers for each houſe ; that 
„Charlemagne did not give the church lands away; 
« on the contrary that he made a capitulary, by which 
« he engaged, both for himſelf and for his ſueceſſors, 
« never to give them away; that all they ſay is com- 
« mitted to writing, and that a great many of them 
& heard the whole related by Lewis le Debonnaire,. 
« the father of thoſe two Rings.“ 

King Pepin' s regulation, mentioned by the bilbops, 
was made in the council held at Leptines *. The 
church found this advantage in it, that ſuch as had 
received thoſe lands held them no longer but in a pre- 
carious manner, and moreover that ſhe received the 
tithe or tenth part, and twelve deniers for every houſe 
that had belonged to her. But this was only a pal- - 
hative, which did not remove the diſorder. | 

This event met with oppoſition, and Pepin was ob- 
liged to make another capitulary t, in which he in- 
joins thoſe who held any of thoſe benefices to pay this 
tithe and duty, and even to keep up the houſes be- 
longing to the biſhoprie, or monaſtery, under the pe- 
nalty of forfeiting thoſe poſſeſſions. Charlemagne þ re- 
newed the regulations of Pepin. | 

That part of the ſame letter, which ſays that Char- 
jemagne promiſed, both for himſelf and for his ſucceſ- 
ſors, never to divide again the church-lauds among the 
ſoldiery, is agreeable to the capitulary of this prince, 
given at Aix-la-Chapelle in the year 803, with a view 
of removing the apprehenſions of the clergy upon this 


Ia the year 743. See the 5th book of the capitularies, art. 3. 
Baluſ. edit. p. b a3. + That of Metz in the year 756, art. 4- 

See his capitulary in the year 803, given at Worms, Baluſ- 
edit, p. 41. where he regulates the preGarious contract; and that 
of Frankfort in the year 794, p. 267. art. 24. in relation to the 
EY of the houſes ; and that of the year 820. p. 330. 


M m 3 : ſubjeQ 
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ſubject. But the donations already made were ill 
continued“. The biſhops very juſtly add, that Lewis 
le Debonnaire followed the example of Charlemagne, 
and did not give _ the church - lands to the ſol- 
diery. | 

And yet the old abuſes were carried to ſuch a pitch, 
that the laity under the children + of Lewis le Debon- 
naire introduced prieſts into their churches, or drove 
them away, without the conſent of the biſhops. The 
churches were divided amongſt the next heirs, and, 
when they were held in an indecent manner, the bi. 
ſhops | had no other remedy left than to remove the 
relics. 

But by the capitulary of Compeigne 5. it is enacted, 
that the commiſſary ſhall have a right to viſit every 
monaſtery, together with the biſhop, by the conſent **® 
and in preſence of the perſon who holds it ; and this 
general rule ſhows that the abuſe was general. 

Not that there were laws wanting for the reſtitution 
of the church lands. The pope having reproached 
the biſhops for their neglect in regard to the re-eſta- 
bliſhment of the monaſteries, they wrote to Charles 
the Bald ++, that they were not affected with this re- 
proach, becauſe they were not culpable, and they re- 
minded him of what had been promiſed, reſolved, and 


* As appears by the preceding note, and by the capitulary of 
Pepin king of Italy, where it ſays, that the king would give the 
monaſteries in ficf to thoſe who would vow fealty for ficfs : it is 
added to the law of the Lombards, b. iii. tit. 1. C 3. to the Salic 
laws, collection of Pepin's laws in Echard, p. 195. tit. 26. aft. 4. 

+ See the conſtitution of Lotarius I. in the law of the Lombards, 
b. iii- law 1. 4 43. + 1b. $ 44. || Ibid. _ * 

$ Given the'28th year of the reign of Charles the Bald, in the 
year 868, Baluſ. edit. page 203. 

Cum conſilio & conſenſu ipſius qui locum retinet. 

4+ Concilium * pag Bonoilum, the 16th year of Charles the Bald, 
in the year 856, Balu. edit. page 78, 

decreed, 
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decreed, in ſo many national aſſemblies. In fact, they 
quoted nine. 

Still they went on diſputing ;. til} the Normans 
came, and made them all dub | 


CHAP. XII 
Eſtabliſhment of the tithes. 


HE regulations made under king Pepin had giver 
the church rather hopes of relief, than effectively 
relieved her; and as Charles Martel fonnd all the 
landed eſtates in the hands of the clergy, C 
found all the church-lands in the hands of the ſoldiery. 
The latter could not be forced to reſtore what had 
been given them; and the circumſtances of that time 
rendered the thing {till more impratticable than it was 
of its own nature. On the other hand, Chriſtianity 
ought not to periſh for want of miniſters , churches, 
and inſtructions. 

This was the reaſon of Charlemagne's eſtabliſhing 
the tithes , a new kind of property, which had this 
advantage in favour of the clergy, that as they were 
given particularly to the church, it was eaſier in pro- 
ceſs of time to know when they were uſurped. 

Some have attempted to make this eſtabliſhment of 
an earlier date ; but the authorities they produce ſeem 
rather, I think, to prove the contrary. The conſtitu- 


tion of Clotarius ſays only f, that they ſhall not raiſe 


. ® In the civil wars which broke out at the time of Charles Mar- 
tel, the lands belonging to the church of Rheims were given away 


to lay men; the clergy were leſt to ſhift as well as they could, ſays 


the life of St. Remigius, Surius, tome i, p. 279. 
+ Law of the Lombards, b. iii. tit. 3. C1,&2. 


t It is that on which I have deſcanted in the 4th chapter of this 


book, and is to be found in Baluſius's edition of N 


tome 1. art. 11. p. 9. 


certain 
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certain titkes on church-lands * : ſo far then was the 
church from enacting tithes at that time, that its whole 
pretenſion was to be exempted from paying them. The 
ſecond council of Macon t, which was held in 585, 
and ordains the payment of tithes, ſays indeed that 
they were paid in ancient times ; but it ſays alfo, that 
the cuſtom of paying them was then aboliſhed. 

No one queſtions but that the clergy opened the Bible 
before Charlemagne's time, and preached the gifts and 
ann of the Leviticus. But I ſay, that before that 
prince's reign, though the tithes might have been 
preached up, yet they were never eſtabliſhed. 

I took notice, that the regulations made under king 
Pepin had ſubjeted thoſe who were ſeized of church- 
lands in fief, to the payment of tithes, and to the re- 
pairing of the churches. It was a great point to ob - 
lige by a law, whoſe juſtice could not be diſputed, the 
principal men of the nation to ſet the example. 

Charlemagne did more ; and we find by the capitu- 
lary de villis f, that he obliged his own demeſnes to 
the payment of the tithes: this was ſtill a greater ex - 
ample. 

But the common people are hardly capable of being 
induced by examples to give up their own intereſts, 


* Agraria & paſcuaria, vel decimas porcorum, eccleſie concedimus, 
ita ut aflor aut decimator in rebus eccleſie nullus accedat. The capi- 
tulary of Charlemagne in the year 800. Baluſius's edition, p. 336- 
explains extremely well what is meant by that ſort of tithe from 
which the church is exempted by Clotarius ; it was. the tithe of the 
hogs which were put into the king's foreſts to fatten; and Charle- 
magne injoins his judges to pay it, as well as other people, in order 
to ſet an example: it is plain that this was a right of ſcigaiory or 
economy. 

+ Canone 5. ex tomo 1. concili orum Ne Gall æ, opera 
Jacobi Sirmundi. 


1 Axt. 6. Baluſ. edit. p. 332. it was given in 800. 
8 | | 


The 


el 
ſe 


Gr i a ro. i eee. = 


83838 


s vs 


w 


 S*, za: BY a 4 wh if 


Chap. 12. THE SPIRIT OF LAWS. 417 


The ſynod of Frankfort * furniſhed them with a more 
cogent motive to pay the tithes. A capitulary was 
made in that ſynod, wherein it is ſaid, that in the laſt 
famine the ears + of corn were found empty, having 
been devoured by devils, and that the voices of thoſe 
infernal ſpirits had been heard reproaching them with 
not having paid the tithes ; in conſequence of which 
it was ordained, that all thoſe who were ſeiſed of 
church-lands ſhould pay the tithes ; and the next con- 
ſequence was, that the obligation was extended to all, 
Charlemagne's project did not ſucceed at firſt ; for 
it ſeemed too heavy a burden 1. The payment of the 
tithes among the Jews was connected with the plan of 
the foundation of their republic ; but here the pay- 
ment of tithes was a burden quite independent of the 
other charges of the eſtabliſhment of the monarchy. 
We find, by the regulations || added to the law of the 
Lombards, ' the difficulty there was in cauſing the 
tithes to be accepted by the civil laws; and how diffi · 
cult it was to get them admitted by the eccleſiaſtical 
laws, we may eaſily judge from the different canons 
of the councils, ; 
The people conſented at length to pay the tithes, 
npon condition that they might have a power of re- 
deeming them. This the conſtitution of Lewis le 


Held under Charlemagne, in the year 794. 

+ Experimento enim didicimus, in anno quo illa valida fames 
irrepſit, ebulleri vacuas annonas a dæmonibus devoratas, & voces 
exprobrationis auditas, &c. Baluſ edit. p. 267. art. 23. 

t See amongſt the reſt the capitulary of Lewis le Debonnaire, in 
the year 829, Baluſ. edit. p. 663. againſt thoſe who, to avoid pay- 
ing tithes, neglected to cultivate the lands, Cc. art. 8. Nonis qui” 
dem & decimis, unde et genetor noſter et nos frequenter in diverſis pla- 
citis admonitionem feci mus. 

Among others, that of Lotarius, b. iti. tit. 3. chap. 6: 

Debon- 
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Debonnaire *, and that of the emperor Lotarius his 
ſon + would not allow. | 

The laws of Charlemagne, in regard to the eſta. 
bliſhment of tithes, were a work of neceſſity; a work 
ia which religion only, and no ſuperſtition, was con- 
cerned. | 

His famous diviſion of the tithes into four parts, 
for the repairing of the churches, for. the poor, for 
the biſhop, and for the clergy, manifeſtly proves that, 
he wanted to reſtore the church to that fixed and per- 
manent ſtate which ſhe bad loſt. | 

His will ſhows t, that he was deſirous of repairing 
the miſchief done by his grandfather Charles Martel, 
He made three equal ſhares. of his moveable goods; 
two of theſe he divided each into one and-twenty parts, 
for the one-and-twenty metropolitan churches of his 
empire ; each part was to be ſubdivided between the 
metropolitan and the ſuffragan biſhops. The remain- 
ing third he divided into four parts; one he gave to 
his children and grandchildren, another was added to 
the two thirds already given, and the other two were 
bequeathed to charitable uſes, It ſeems as if he look- 
ed upon the immenſe donation he was making to the 
church, leſs as a religious act, than as a political dif 
tribution, c 


CHAP, XIII. 
Of the elections of biſhops and abbots, 


S the churches were become poor, the kings re. 
igned the right of nominating || to Rs 2h 


* Ta the year 829. art. 7. in B. luſſus, tome 1. p. 663. 

+ 10 the law of. the Lombards, b. iii. tit. 3. § 8. 

} It is a kind of codicil produced by Eginhard, and different 
from the will itſelf, which we find in G. 1daſtus and Balvſius. 

| Sce the capitulary of Charlemagne in the year 893. art. 2, Ba- 
luſius's edit. p. 379. and the edit of Lewis le Debonnaire, in the 
year 834, in Goldaſt. conſtit. Imperial. tome 1. = 
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and other ecclefiaſtical benefices. The princes gave 
themſelves leſs trouble about the miniſters of the 
church; and the candidates were lefs ſolicitous in ap- 
plying to their authority. Thus the church received 
a kind of compenſ>tion for the poſſeſſions ſhe had loſt. 

Hence if Lewis le Debonnaire * left the people of 
Rome in poſſeſſion of the right of chuſing their popes, 
it was owing to the general ſpirit that prevailed in his 
time: he behaved in reſpect to the ſee of Rome the 
ſame as to other Sm 


CHA P. XIV. 
Of the fiefs of Charles Martel, 


| SHALL not pretend to determine whether Charles 

Martel, in giving the church-lands in fief, made a 
grant of them for life or in perpetuity. All I know is, 
that under Charlemagne , and Lotarivs I. , there 
were poſſeſſions of this kind which deſcended to the 
next heirs, and were divided amongſt them. _ 

I find moreover that one part of them || was given 
as allodia, and the other as fiefs, 

I took notice, that the proprietors of the alkdia 
were ſubje& to the ſervice all the ſame as the poſſeſſors 
of the fiefs. This, without doubt, was partly the rea- 


Os This is mentioned in the famons canon, Ego Ludovicus, which 


is viſibly ſuppuſititious; it is in Baluſius s edit. p. 597. in $19, 

+ As appears by the capitulary, in his year 801. art. 17. in Ba- 
luſius, tome i. p. 360. 

| See his conſtitution inſerted in the code of the Lombards, 
b. iii. tit. 1. $ 44. 

see the above confiitution, and the 1 of Charles the 
Bald, ia the year 846, chap, 20. in villa Sparnaco, Baluſ. edit. 
tome ii. p. 31. and that of the year 853. chap. 3, & 5. in the ſy- 
nod of Soiſſons, Baluſ. edit, tome ii. p. 54. and that of the year 
854. apud Attiniacum, chap. 10. Baluſ. edit. tome ii. p. 70. Sce 
alſo the firſt capitulary of Charlemagne, encerti auni, art. 49, & 56, 


Baluſ. edit. tome i. p. 519. 


ſon 
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ſon that Charles Martel made grants of allodial lands, 


as well as of fiefs. 
CHAP. XV. 
The ſame ſubje®t continued. 


WE E muſt obſerve, that the fieſs having been changed 

into church-lands, and theſe again into fiefs, 
they both borrowed ſomething of one another's nature, 
Thus the church-lands had the privileges of fiefs, and 
theſe had the privileges of church · lands: ſuch were 
the “ honourable rights of the churches, eſtabliſhed in 
thoſe days. 


Be CHAP. XVI. | 
Confuſion of the royalty and mayoralty. The ſecond race. 


U Boop order of my ſubje& has made me break through 


the order of time, ſo as to ſpeak of Charlemagne 


before 1 had made mention of the famous epocha of 


the tranſlation of the crown to the Carlovingians un- 
der king Pegin : a revolution which, contrary to the 
nature of common events, is more remarked perhaps 
in our days than when it happened. 

The kings had no authority; they had only an 
empty name. The title of king was hereditary, and 
that of mayor elective. Though the mayors in the 
latter times ſet whom they pleaſed of the Merovin- 
gians on the throne,. they had not yet taken a king 
of another race; and the ancient law, which fixed the 
crown in a particular family, was not yet effaced out 
of the hearts of the Franks. The king's perſon was 


* almoſt unknown in the monarchy; but the royalty 


was well known, Pepin, Ton of Charles Martel, 


*» See the capitularies, b. 5. art. 44. and the edict of Piſtes in the 
year 869. art. 8, and g. where we find the honourable rights of the 
1 the ſame manner as they are at this very day. 


2 thought, 
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thought it would be proper to confound thoſe two ti- 


tles, a confuſion which would leave it uncertain whe- 


ther the new royalty was hereditary or not; and this 
was ſufficient for him, who to the regal dignity had 
joined a great power. The mayor's authority was then 
blended with that of the king. In the mixture of theſe 
two authorities a kind of reconciliation was made; the 
mayor had been elective, and the king hereditary; the 
crown at the beginning of the ſecond race was elective, 
becauſe the people choſe; it was Its becauſe 
they always choſe in the ſame family “*. 

Father le Cointe, in oppoſition to the authority of 
all ancient records , denies f that the Pope authoriſed 
this great change; and one of his reaſons is, that he 
would have committed an injuſtice. A fine thing to ſee 
an biſtorian judge of what men have done by what they 
ought to have done! At this rate we . have no 
hiſtory at all. 

Be that as it may, it is very certain, that, imme- 
diately aſter Duke Pepin' s victory, the Merovingians 
ceaſed to be the reigning family. When his grandſon 
Pepin was crowned king, it was only a ceremony the 
more, and a phantom the leſs; he acquired nothing 
thereby but the royal ornaments; there was no change 
made in the nation. 

This I have ſaid, in order to fix the moment of the 
revolution, to the end that we may not be miſtaken ia 


* Sce the will of Charlemagne, and tbe diviſion which Lewis le 
Debonnair made to his children in the afſembly of the flats held 
at Quiercy, produced by Goldaſt. Prem populus eligere velit, ut 
patri ſuo ſuccedat in regni hereditate. 

+ The anonymous chron. in the year 752, and chronic. Centr. 
in the year 754- 

t Fabella que poſt Pippini mortem excogitata eſt, zquitati ac 
ſenctitati Zachariz Papz plurimum adverſatur. Eccleſiaſtic aunals _ 
of the French, tome ii. p. 319. 


Vou. II. Na looking 
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looking upon that as a revolution which was only a 
conſequence of it. | 

When Hugh Capet was crowned king at the begin. 
ning of the third race, there was a much greater change, 
becauſe the kingdom paſſed from a ſtate of anarchy to 
ſome kind of a government; but, when Pepin aſcended 
the throne, there was only a tranſition from one go- 
vernment to another of the ſame nature. 

When Pepin was crowned king, there was only a 
change of name; but, when Hugh Capet was crowned, 
there was a change in the nature of the thing, becauſe, 
by uniting a great fief to the crown, the anarchy ceaſed, 
When Pepin was crowned, the title of king was uni. 
ted to the higheſt office; when Hugh Capet was crown- 
ed, it was united to the greateſt fief. 


CHAP. XVII. 
A particular thing in the election of the kings of the ſecond 


race. 


FE find by the formulary * of Pepin's conſecration, 

that Charles and Carloman were alſo anointed 
and bleſſed, and that the French nobility bound them- 
ſelves, on pain of interdiction and excommunication, 
never to chuſe a prince of another family. 

It appears by the wills of Charlemagne and Lewis 
le Debonnaire, that the Franks made a choice among 
the king's children; which agrees with the above · men- 
tioned clauſe, And, when the empire was transferred 
from Charlemagne's family, the election, which before 
had been conditional, became ſimple and abſolute; fo 
that the ancient conſitution- was altered. 


* Vol. v. of the hiſtorians of France by the-BenediQines, p. 9. 
1 Ut numquam de alterius lumbis regem in ævo præſumant eli- 
gere, led cx iplorum, Vol, v. of ite biet ians & France, p. 10. 
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Pepin, perceiving himſelf near his end, * aſſembled 
the lords both temporal and ſpiritual at St. Denis, and 
divided his kingdom between his two ſons Charles and 
Carloman. We have not the acts of this aſſembly; but 
we find what was there tranſacted in the author of the 
ancient hiſtorical collection, publiſhed by Caniſius, and 
in the writer Þ of the annals of Metz, according to the 
obſervation | of Baluſius. Here l meet with two things 
in ſome meaſure contradiQory, that he made this di- 
viſion with the conſent of. the nobility, and afterwards 
that he made it by his paternal authority. "This proves 
what I ſaid, that the people's right in the ſecond race 
was to chuſe in the ſame family ; it was, properly ſpeak- 
ing, rather a right of excluſion than that of election. 

This kind of elective right is conficmed by the re- 
cords of the ſecond race. Such is this capitulary of the 
diviſion of the empire made by Charlemagne among bis 
three children, in which, after ſettling their diviſion, 
he ſays]|, © That, if one of the three brothers happens 
« to have a ſon, ſuch as the people ſhall be willing to 
« chnſe as a fit perſon to ſucceed to his father's king- 
« dom, his uncles ſhall conſent to it.” 

This ſame regulation is to be met with in the divi- 
fon F which Lewis le Debonnaire made among his 
three children, Pepin, Lewis, and Charles, in the year 
837, at the afſembly of Aix la Chapelle, and Jikewiſe' 
ia another diviſion **, made twenty years before, by 


In the year 768. ft Tome 2. leQiovis antique. 

Edition of the capitularies, tome i. p. 188. 

| Iu the 1ſt capitulary of the year 806, Baluſius's edition, p. From | 
art. 5. 

8 In Goldaſt. Imperial. Conſtitut. tome ii. p. 19. 

** Baluſics*s ed tion, p. 514 art. 14. Si vero aliquis illorum Je 
ſcendens Jegitimos filius reliquerir, non inter cos poteſtas ipfa div i- 
ditur, fed potius populus pariter conveniens, unun ex lis quem 
dominus valucrit cligat ; ct hunc ſcuior . in loco frawriser fitir 
ſulcipiat. | 


— 
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the ſame emperor, between Lotarius, Pepin, and Lewis, 
We may likewile ſee the oath which Lewis the Stam. 
mereriook at Compeigne at his coronation : ** I Lewis, 
by the divine mercy and the people's election “, ap. 
pointed king, do promiſe”... .. What I fay is 
confirmed by the acts of the council of Valence + held 
in the year 890 for the election of Lewis ſon of Boſon 
to the kingdom of Arles. Lewis was there elected, and 
the principal reaſon they give for chuſing him is, that 
he was of the Imperial family t, that Charles the Fat 
had conſerred upon him the dignity of king, and that 
the Emperor Arnold had inveſted him by the ſceptre, 
and by the miniſtry of his ambaſſadors. The kingdom 
of Arles, like the other diſmembered or dependent 
kingdoms of Charlemagne, was elective and hereditary, 


CHAP. XVIII. 
CHARLEMAGNE. 


932 LEMAGNE'sS attention was to reſtrain the power 
of the nobility within proper bounds, and to hin- 
der them from oppreſſing the freemen and the clergy, 
He balanced the ſeveral orders of the ſtate, and remain- 
ed perfect maſter of them all. The whole was united 


by the ſtrength of his genius. He led the nobility con- 


tinually from one expedition to another, giving them 
no time to form defigns of their own, but employing 
them entirely in ſollowing his. 'The empire was ſup- 
ported by the greatneſs of its chief; the prince was 
great, but the man was greater. The kings his children 
were his firſt ſubjects, the inſtruments of his power, 
and patterns of obedience. IIe made admirable regu- 


»Capitulary of the year 872, BaluGus's edition, p. 272. 

+ In Father Lz\be's councils, tome ix. col. 424. and in'Dumort's 

Corp, diplomit. tome i. art. 36. 
I By the mother's ſide. 
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tions, and, what was ſtill more admirable, he took care 
to ſee them executed. His genius diffuſed itſelf through 
every part of the empire. We find in this prince's laws 
a ſpirit of forecaſt and ſagacity that compriſes. every 
thing, and a certain force that makes every thing give 
way. All pretexts “ for evading the performance ot 
duties are removed, neglects are corrected, abuſes re- 
ſormed or prevented. He knew how to puniſh, but he 
underſtood much better how to pardon,. He-was great. 
in his deſigns, and ſimple in the execution of them. 
No prince was ever poſſeſſed in a higher degree of the 
art of performing the greateſt things with eaſe, and the 
moſt difficult with expedition. He was continually tra- 
verſing the ſeveral parts of his vaſt empire, and made 
them feel the weight of his hand where · ever it ſell, 
New difficulties ſprung up on every fide, and on 
every ſide he removed them. Never prince had 
more reſolution in facing dangers; never prince knew 
better how to ſhun them. He mocked all manner 
of perils, and particularly thoſe to which- great con- 
querors are generally ſubject, namely conſpiracies. This 
furpriſing prince was extremely moderate, of a very 
mild character, and of a plain ſimple behaviour. He 
loved to converſe freely with the lords of his court. 
He gave way perhaps too much to his paſſion for the 
fair ſex; a failing, however, which in a prince who 
always governed by himfelf, and who ſpent his life in 
2 continual fucceſhon of toils, may merit ſome indul- 
gence. He was wonderfally exact in his expences, ad- 
miniſtering his demeſnes with prudence, atteation, and 
economy. A father Þ might learn from his laws how 


* See his zd capitulary of the year 877, p. 486. art. 1, 2, 3. 4. 5, 
6, 7, & 9. and the rſt capitulary of the year 812, p. 490. art. 2 
and the capitulary of the year 912, p. 494. art. 9, 11, and others. 

+ See the capitulary de villis, in the year 80, his 24 capitulary 
of "7 year 813, art, 6, & 19. and the 5th book of the IE Toy 
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10 govern his family; and we find in his capitularies 
the pure and facred ſource from whence he derived his 
riches. I ſhall add only one word more: he gave orders, 
that the eggs * of the barons of his demeſnes, and the 
ſuperfluous herbs of his gardens, ſhould be fold; a moſt 
wonderful economy in a prince, who had diſtribated 
among his people all the riches of the Lombards, and 
the immenſe treaſures of thoſe . who had plunder. 
ed the et. 


CHAP. XIX. 
The ſame ſiibject continued. 


: Tunis great prince was afraid leſt thoſe, whom he 
intruſted in different parts with the command, 
thould be inclined to revolt, and thonght he ſhould find 
more docility among the clergy. For this reaſon he 
erected a great number of biſhoprics in Germany t, and 
endowed them with very large fiefs. It appears by 
fome charters, that the clauſes, containing the prero- 
gatives of thoſe fiefs, were not different from thoſe 
which were commonly inſerted in thoſe grants; though 
at preſent we find the principal eecleſiaſties of Germany 
inveſted with a ſovereign power. Be that as it may, 
theſe were ſome of the contrivances he uled againſt the 
Saxons, That which he could not expect from the indo- 
lence aud ſupineneſs of a vaſſal, he thought he might 
promiſe himſelf from the ſedulous attention of a biſhop. 
Befides; a vaſſal of that kind, far from making uſe of the 
conquered people againſt him, would rather ſtand in need 
of his aſſiſtance to ſupport himielf againſt his people. 
* Capitulary de villis, art. 39. See this whole capitulary, which 
is a maſterpiece of prudeace, good adminiſtration, and economy. 
+ Sce among others the foundation of the archbilhopric of Bre- 
men in the capitulary of the year 789, Baluſius's edition, p. 245. 
1 For inſtance, the prohibition to the king's judges againſt enter- 


zog upon the territory to demand the ſreda, and other duties. I have 
faid a good deal concerning this in th: preceding book. 


CHAP. 
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HA., K 
The ſucceſſors of Charlemagne. 


W HEN Auguſtus Cæſar was in Egypt, he orderd 
Alexander's tomb to be opened; and, upon their 
aſking him whether he was willing they ſhould open 
the tombs of the Ptolemies, he anſwered, that he want- 

ed to ſee the king, and not the dead. Thus, in the 

hiſtory of the ſecond race, we are continually looking 
for Pepin and Charlemagne; we want to ſee the kings, 

and not the dead. 

A prince who was the ſport of his paſſions, and a 
dupe even to his virtues; a prince who never under- 
ſtood rightly either his own ſtrength or weakneſs; a 
prince who was incapable of making himſelf either fear- 
ed or beloved; a prince, in fine, who with few vices 
in his heart had all manner of defects in his underſtaud- 
ing, took the reigns of the einpire into his hand which 
had been held by Charlemagne. 

Lewis le Debonnaire, mixing all the indulgence of 
an old huſband with all the weakneſs of an old king, 
flung his family into diſorder, which was followed with 
the downfal of the monarchy. He was continually al- 
tering the diviſions he had made among his children: 
and yet theſe diviſions had been copfirmed each in their 
turn by his own oath, and by thoſe of his children and 
the nobility. This was as if he wanted to try the fide- 
lity of his fubjeQs; it was endeavouring by confuſion, 
ſcruples, and equivocation, to puzzle their obedience; it 
was confounding the different rights of thoſe princes, and 
rendering their titles dubious, eſpecially at a time when 
there were but few ſtrong holds, and when the principal 


bulwark of authority was the fealty ſworn and accepted. 


The emperor's children, in order to preſerve their 
diviſions, courted the clergy, and granted them privi- 
| | | leges 
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leges till then unheard. Theſe privileges were ſpecious; 


the clergy were induced to warrant a thing which thoſe 
princes would have been glad they had. authoriſed, 


Agobard * repreſents to Lewis le Debonnaire his having 


ſent Lotarius to Rome, in order to have him declared 


emperor, and that he had made a diviſion of his domi- 


nions among his children, after having conſulted hea- 


ven by three days faſting and praying. What defence 
could a ſuperſtitious prince make againſt the attack of 
ſuperſtition ! It is eaſy to perceive what a ſhock the 
ſupreme authority muſt; have twice received from the 
impriſonment of this prince, and from his public pe - 
nance; they wanted to degrade the king, and they de- 


graded the regal dignity. 


C H A P . ; XX I. 4 
Tie ſame ſubject continued. 


_ ſtrength which the nation had derived from 


Charlemagne laſted well enough under Lewis le 
Debonnaire, to enable the ſtate to ſupport its grandeur, 


and to command reſpect from ſtrangers. This prince's 
underſtanding was weak, but the nation was warlike. 
The royal authority declined at home, though there 
ſeemed to be no diminution of power abroad. 
Charlemagne, his father, and his grandfather, were 
ſucceſſive rulers of the monarchy. The firſt flattered 


the avarice of the ſoldiers, the other two that of the 


clergy, .and the children of Lewis le Debonnaire exci- 
ted the ambition of both. 
In the French confinution, the whale power of the 


| ſtate was lodged in the hands of the king, the nobility, 


and clergy. Charles Martel, Pepin, and Charlemagne, 


joined ſometimes their intereſt with one of thoſe parties 
to check the other, and generally with both: but the 


* See bis letter. | OY 
C en 
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children of Lewis le Debonnaire disjoined both thoſe 
bodies from the king, by which means the royal autho- 
rity was too much debilitated. 


C HA P. XXII. 
The ſame ſubject continued. 


T: HE clergy had reaſon to repent the protection they 

had granted to Lewis le Debonnaire's children. his 
prince, as I have already obſerved, had never given“ 
any of the church lands by precepts to the laity; but it 
was not long before Lotarius in Italy, and Pepin-in 
Aquitaine, quitted Charlemagne's plan, and reſumed 
that of Charles Martel, The clergy had recourſe to 
the emperor againſt his children, but they themſelves 
had weakened the authority they ſued. In Aquitaine 
ſome condeſcenſion was ſhewn, but none in Italy. 

The civil wars, with which the life of Lewis le De- 
bonnaire had been embroiled, were the feed of thoſe 
which followed his death. The three brothers, Lota- 
rius, Lewis, and Charles, endeavoured each to bring 
over the nobility to their party. To tboſe, therefore, 
who were willing to follow them, they granted the 
church-lands by precepts ; ſo that, to gain the an. 
they facrificed the clergy. 

We find in the capitularies +, that thoſe princes were 
obliged to yield to the importunity of ſo many demands, 
and that what they would not often have freely grant- 


* See what the biſhops ſay in the ſynod of the year 843, af 
Teudonis villam, art. 4. 

+ See the ſynod in the year 945, apud Teudonis Ti/lam, art. 3, 
& 4. which gives a very exact deſcription of things, as alſo that of 
the ſame year, held at the palace of Vernes, art. 12, and the ſynod 
of Beauvois allo in the ſame year, art. 3, 4, & 6. and the capitula- 
ry iu lla Sparuaco, in the year 846, art. 25. and the letter which 
the biſhops aſſ-mbled at Rheims wrote, in 858, to Lewis king of 
Germany, art. 8. | 

ed 
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ed was extorted from them: we ſee that the clergy 
thought themſelves more oppreſſed by the nobility than 
by the kings. It appears alſo, that Charles the Bald“ 
became the greateſt enemy of the patrimony of the 
clergy, whether he was molt incenſed againſt them ſor 
having degraded his father on their account, or whe. 


ther he was the moſt timorous. Be this as it may, we 


meet with continual t quarrels, in the capitularies, be- 
tween the clergy who demanded their lands, and the 
nobility who refuſed, evaded, or deferred to reſtore 
them; and the kings between both. 

The ſituation of things at that time is a ſpectacle 
really deſerving of pity. While Lewis Je Debongnaire 
-made immenſe donations out of his demeſnes to the 
church, his children diſtributed the poſſeſſions of the 
clergy among the laity. Ihe ſame hand which founded 
new abbeys, often pulled down the old ones. The cler- 
gy had no fixed ſtate; one moment they were ſtripped, 
another they received ſatisfaction; but the crown was 
card loling. 


— 


* See the capitulary in villa Sparnaco, in the year $46. The no- 
biliry had ſet the king againſt the biſhops, inſomuch that he expel - 
led them from the aſſembly; ſome canons of the ſynods were picked 
out, and they were told that theſe were the only ones which ſhould 
be obſerved ; nothing was granted them but what was impoſſible to 
be refuſed, See art. 20, 21, 22. See alſo the letter which the 
biſhops aſſembled at Rheims wrote, in the year 858, to Lewis king 
of Germany, and the edit of Piſtes in the year 864, art. 5. 

+ See this very capitulary, in the year 846, in villa Sparnaro. 
See alſo the capi.ulary of the aſſembly held apud Marſnam, in the 

year 847, art. 4. wherein the ckrgy reduced themſelves to demand 


only the reſtitution of what they had been poſſeſſed of under Lewis 


le Debonnaire. Sce alio the capitulary of the year 85m, cpud Mar/- 


nam, art. 6, & 7. which confirms the nobility and clergy in theit 


ſeveral poſſeſñons, and that apud Bonoilam, ia the year 836, which 
is a remonſtrance of the biſh-1ps to the king, becauſe the evils, aſter 
ſo many laws, had not been remedied; and, in fine, the letter which 
the biſhops aſſembled at Rheims wrote, ia the year 858, to Lewis 
king of Germany, art. 8, 


Towards 
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Towards the cloſe of the reign of Charles the Bald, 
and from that time forward, there was an end of the 
diſputes of the clergy and lait y, concerning the reſti- 
tution of lands. The biſhops indeed breathed out ſtill 
a few ſighs in their remonſtrances to Charles the Bald, 
which we find in the capitulary of the year 856, and 
in the letter “ they wrote to Lewis king of Germany 
in the year 858: but they propoſed things, and chal- 


lenged promiſes ſo often eluded, that we. plainly ſee 


they had no longer any hopes of-obtaining their de- 
ſire. 

All that could be expected then was , to repair in 
general the injuries doue both to church and ſtate. 
The kings engaged not to deprive their vaſſals of their 
freemen, and not to give away the church- lands any 
more by precepts | ; ſo that the intereſts of the clergy 
and nobility ſeemed then to be united. 

The dreadful depredations of the Normans, as I 

have already obſerved, contributed greatly to Lan an 
end to thoſe quarrels. 
The authority of our kings diminiſhing every day, 
bath for the reaſons already given, and thoſe which 
I ſhall give hereafter, they thought they had no better 
reſource leſt, than to put themſelves in the hands of 
the clergy. But the clergy had weakened the power 
of the kings, and the kings had weakened the influ- 
ence of the clergy. 

In vain did Charles the Bald and his ſucceſſors call 
in the church to ſupport the ſtate, and to prevent its 
fall ; in vain did they avail themſclves of the || reſpect 

| the 

Art. 8. + See the capir. of the year 853, art. 6, & 7. 

Charles the Bald in the ſyncd of Soiſſons ſays, that he had pro- 
miſed the biſhops not to iſſue out any more precepts relating to church 
lands, Capit. of the year 853, art. 11. Baluf. edit. tome ii. p. 56. 

| See the capitulary ef Charles the Bald, apud Sapanarias, in the 


year 8 39, art, 3, ** Ieailoa, whom I made archbiſhop of Sens, 
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the people had for that body, to maintain that which 
they ſhould have alſo for their prince; in vain did 
they endeavour ® to give an authority to their laws by 
that of the canons ; in vain did-they join the eccleſi. 
aſtic with the civil puniſhmeuts; in vain, to coun. 
terbalance the authority of the count +, did they give 


to each biſhop the title of their commiſſary in the ſe. 


veral provinces : it was impoſſible for the clergy to re- 
pair the miſchief they had done; and a terrible mis. 
fortune, of which I thall ſpeak anon, tumbled the 
crown to the ground. 


CHAP, XXIII. 
That the freemen were rendered capable of holding fai. 


I Sam that the freemen were led againſt the enemy 

by their count, and the vaſſals by their lord. This 
was the reaſon that the ſeveral orders of the ſtate ba- 
lanced each other ; and, though the king's vaſſals had 
other vaſſals under them, yet they might be overawed 
by the count, who was at the head of all the freemen 
of the monarchy. 

The freemen || were not allowed at firſt to vow fealty 
for a fief, but in proceſs of time this was permitted; 


per © has conſecrated me; and I onght not to he expelled the kingdom 


« by any body ;” ſaltem ſine audientia & jud cis epi ſcoporum, quorum 
miniſterio in tegem ſum conſecratus, & qui throu Dei ſunt dili, in 
qribus Deus fedet, & per 7⁰ ſua decervit judicia, quorum patermis 
correfionibus & caſtigatoriis judicis me ſubdere fui paratus, & in 


«ſenti ſum ſubgitus. 
pref See the capitulary ,of Charles the Bald, de. Catiſiaco, in the 


year 857. Baluſ. edit. tome ii. page 88. art. r, 2, 3, 4, & 5. 
+ See the ſy god of Piſtes in the year 862, art. 4. and the capit. 
of Carloman and of Lewis II. apud Vernis palatium, in the year 


88 3, art. 4, & 5. 
- t Capit. of the yeer 876, under Charles the Bald, in ſynods 


Pontigenenſi, Baluſ. edit. art. 12. 
Sce what has been ſail already, b. xxx, cb, ult. acts the end. 
| 2 aud 


— 
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and J find that this change was made during the 
time that elapſed from the reign of Gontram to that 
of Charlemagne. This I prove by the compari. 
ſon that may be drawn between the treaty of * Andely, 
ſigned by Gontram, Childebert, and Queen Brune- 
child, and the diviſion F made by Charlemagne amongſt 
his children, as well as a like diviſion made by Lewis 
le Debonnaire. Theſe three acts contain pretty neap 
the ſame regulations with regard to the vaſſals; and, 
as they regulate the very ſame points under almoſt the 
{ame circumſtances, the ſpirit, as well as the letter, of 
thoſe three treaties, are very near the ſame in this re- 
ſpect. 
8 2 as to what concerns the freemen there is a ca- 
pital difference. The treaty, of Andely does not ſay, 
that they might vow fealty for a fief; whereas we 
find, in the 83 of Charlemagne and Lewis le 
Debonnaire, expreſs clauſes to empower them to vow 
ſealty. This ſhews that a new uſage had been intro- 
duced after the treaty of Andely, whereby the free- 
men were become capable of this great privilege. 

This muſt have happened when Charles Martel, 
after diſtributing the church-lands to his ſoldiers, part- 
ly in fief, and partly as alladia, made a kind of revo- 
Jution in the feudal laws. It-is very probable that the 
nobility, who were ſeiſed already of fiefs, found a 
greater advantage in receiving the new grants as alladia. 
and that the freemen thought themſelves happy in ac- 
cepting them as * 


* Tn the year 587, in Gregory of Tours, b. ix, 
+. See the following chapter, where 1 ſhall ſpeak more diffaſive- 
ly of thoſe diviſions ; and the notes in which they are quoted. 
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CHAP. XXIV. 


The PRINCIPAL CAUSE OF THE NUMILIATION OF THE 
SECOND RACE, 


Changes in the allodia. 


. r eee in the diviſion * * mentioned in the 
preceding chapter, ordained, that after his death 


the vaſſals belonging to each king ſhould be permitted 


to receive benefices in their own prinees dominions, 
and not in thoſe of another ; whereas they + might 
keep their allodial eſtates in any of their dominions, 
But he adds ||, that every freeman might, after the 
death of his lord, vow fealty in any of the three king- 
doms to whom he pleaſed, as well as he that never 
had had a lord. We find the ſame regulations in the 
diviſion which Lewis le Debonnaire made among his 
children in the year 817. 
But, though the freemen had vowed fealty for a fief, 
yet the count's militia was not thereby weakened ; the 
freeman was ſtill obliged to contribute for his alladium, 
and to get people ready for the ſervice belonging to it, 
at the proportion of one_ man to four manors, or elſe 
to procure a man that ſhould ſerve the fief in his ſtead; 
and, when ſome abuſes had been introduced upon this 
head, they were redreſſed, as appears { by the conſti- 
ſtutions 
fn the year 806, between Charles Pepin and Lewis; it is 
quoted by Goldaſt, aud by Baluſius, tome i. page 439- 

+ Art. ix. page 443. which is agreeable to the treaty of Andely 
in Gregory of Tours, b. 9. 1 Art. 10, and there is no 
mention made of this in the treaty of Andely, 

ia Baluf. tome i. page 374. Licentiam habeat unuſquiſque liter 
homo qui ſeniorem non habuerit, circumque ex his tribus fratribus vs. 
lerit, ſe commendandi, art. 9. See alſo the diviſion made by the 


ſame emperor in the year 837, art. 6, Baluſ. edit. page 686. 


la the year 811, Baluſ. edit. tome i. page 486. art. 7, & 8. 
aud that of the year $12, ib, page 492, art. 1. Ut omnis liber hom 
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ſtitutions of Charlemagne, and by that“ of Pepin, 
king of Italy, which explain each other. | 

The retnark made by hiſtorians, that the battle of 
Fontenay was the ruin of the monarchy, 1s very true ; 
but I beg leave to caſt an eye on the unhappy conſe- 
quences of that day. 

Some time after that battle, the three brothers, Lo- 
tarius, Lewis, and Charles, made a treaty f, wherein 
find ſome clauſes which mult have altered the whole 
political ſyſtem of the French government. 

In the declaration + which Charles made to the peo- 
ple of that part of the treaty relating to them, he ſays, 
that every freeman || might chuſe whom he pleaſed for 
his lord, whether the king or any of the nobility, 
Before this treaty the freeman might vow fealty for a 
fief; but his alladium ſtill continued under the imme- 
diate power of the king, that is, under the count's 
juriſdiction, and he depended on the lord to whom he 
had vowed fealty, only on account of the fief which 
he had obtained. After that treaty every freeman had 
a right to ſubject his a/lodium to the king, or to any 
other lord, as he thought proper. The queſtion is 
not concerning thoſe who put themſelves under the 
protection of another for a fief, but about thoſe who 
changed their a//odium into à fief, and withdrew them- 
ſelves, as it were, from the civil juriſdiction, to enter 
9 quatuor man ſos veſtitos de proprio ſuo, ſive de alicujus bexeficio, 
babit, ipſe ſe prepare, & ipſe in hoſtem pergat, ſive cum ſeniore ſuo, 
Cc. See allo the capitulary of the year $07, Baluſ. edit. tome i, 
page 458. In the year 793, inſerted in the law of the 
Lombards, b. iii. tit. 9. chop. 9. 2 

+ In the year 8 47, quoted by Aubert Lemire, and Raluſius, tome 


FB. page 42. Conventns apud Marſuam. t Adnunciatio. 


A 


| Ut unuſquiſque liber homo in noſtro regno ſeniorem quem 
vo luerit in nobis, & in noſtris fidelibus, accipiat, Art. 2. of the 
declaration of Charles. 


Oo 2 under 
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under the fendal power of the king, or of the lord 
whom they thought fit to chuſe. | 

Thus it was that thoſe who formerly were only un- 
der the king's power, as ſreemen under the count, be- 
came inſenſibly vaſſals of one another, ſince every free. 
man might chuſe whom he pleaſed for his lord, the 
king, or any of the nobility. 

2. If a man changed an eſtate, which he poſſeſſed 
in perpetuity, into a fief, this new fief could no longer 
be only for life. Hence we ſee, a ſhort time after, a 
general law * for giving the fiefs to the children of the 
preſent poſſeſſor: it was made by Charles the Bald, 
one of the three contracting princes. 

What has been ſaid concerning the liberty every 
freeman had in the monarchy, after the treaty of the 
*2rc brothers, of chuſing whom he pleaſed. for his 
lord, the king, or any of the nobility, is confirmed by 
the acts ſubſequent to that time. 

In the teign of Charlemagne f. when a vaſſal had 
received a thing of a lord, were it worth only a ſal, he 
could not afterwards quit him. But, under Charles 
the Bald, the vaſſals 4 might follow. their intereſts or 
their caprice with impunity ; and this prince explains 
himſelf ſo ſtrongly on this ſubject, that he ſeems rather 
to encourage them to enjoy this liberty, than to re- 


* Capit. of the year 877, tit. 83. art. 9, & 10, apud Cariſiacum, 


/militer & de noſtris vaſſaks faciendum eſt, &c. This capitulary 
relates to another of the ſame year, and of the ſame place, art. 3. 


+ Capit. of Aix-la-Chapelle, in the year 813, art. 16. Ou9d 
nullus ſenicrem ſuum diniHat, poſiquam ab eo atceperit valente ſolidum 
untem ; andthe capitulary of Pepin in the year 783, art. 3. 

t See the capitulary de Carifiaco in the year 856, art. 10, & 13, 
Baluſ. edit. tome ii, page 83, in which the king, together with 
the [ods ſpiritual and temporal, agreed to this: Er fi aliguis de 
wobis fit, cui ſuus ſenioratus non placet, & illi ſimulat ad alium ſeniorem 


melius quam ad illum acoptare poſſit, venia! ad tllam, & ipſe tranguille 


& facifico ani mo donet illi comeatum——& quod Deus illi cupierit ad 


alium Jeutarem: acaptare potuerit, pacifice habcat. 
train 


ſr 
thi 


Id 


wy > os UU # © 


Chap. 25- THE SPIRIT OF LAWS. 437 


train it. In Charlemagne's time, benefices were ra- 
ther perſonal than real; ; afterwards they became rather 
real _ perſonal. | 


CHAF. XV. 
Changes in the fiefs. 


1 ſame changes happened in the fiefs, as in the 
alladia. We find by the capitulary of * Com · 
peigne, under king Pepin, that thoſe who had recei- 
red a benefice from the king, gave a part of this be · 
nefice to different bondmen ; but theſe parts were not 
diſtinct from the whole. The king revoked them when 
he revoked the whole; and, at the death of the king's 
vaſſal, the rear - vaſſal loſt alſo his rear-fief; and a new 
beneficiary- ſucceeded, who likewiſe eſtabliſhed new 
rear-vaſlals. Thus it was the perſon, and not the 
rear-fief, that depended on the fief: on, the one hand, 
the rear · vaſſal returned to the king, becauſe he was not 
tied for ever.to the vaſſal, and the rear-fief returned 
alſo to the king, becauſe it was the fief itſelf, and not 
a dependence of it. 

Such was the rear- vaſſalage, while the fiefs were 
during pleaſure ; and ſuch was it alſo, while they were 
for life. This was altered when the fiefs deſcended to 
the next heirs, and the rear fiefs the ſame. That 
which was held before immediately of the king, was 
held now mediately, and the regal power was thrown 
back as it were one degree, ſometimes two, and often- 
times more. 


We finds in the books + of the fiefs, that though the 


- king's vaſſals might give away in fief, that is, in rear- 


hef to the king, yet theſe rear · vaſſals or petty vavaſors 
could not give alſo in fief; ſo that whatever they had 
given they might always reſume. Beſides, a grant of 


ln the year 757, art, 6. Baluſ. edit. page 181. 
Oo 3 - that 


+ Book i, chap. . 


438 THE SPIRIT OF LAWS. Book XXXI. 


that kind did not deſcend to the children like the fiefs, 
becauſe it was not ſuppoſed to have been made accord- 
ing to the law of the fiefs. 

If we compare the ſituation in which the rear · vaſſa- 
lage was at the time when the two Milanſe ſenators 
wrote that book, to what it was under king Pepin, ve 
ſhall find that the rear · fiefs preſerved “ their primitive 

nature longer than the fiefs. 

But when thoſe ſenators wrote, ſuch general excep- 
tions had been made to this rule, us had almoſt abo- 
liſhed it: for, if a perſon who had received a fief 
of a rear · vaſſal happened to follow him upon any ex. 
pedition to Rome, he was entitled to all the privileges 
of a vaſſal. In like manner, if he had given money to 
the rear - vaſſal to obtain the fief, the latter could not 
take it from him, nor hinder him from tranſmitting it 
to his ſon, till he returned him his money. In fine, this 
rule | was no longer obſerved in the ſenate of Milan, 


CHAP XXVI. 
Another change which happened in the fieſs, 


P Charlemagne”s time they were obliged ||, under 
great penalties, to repair to the general meeting in 

caſe of any war whatſoever ; they admitted of no ex- 
cuſes, and, if the count exempted any one, he was 
liable himſelf to be puniſhed. But the treaty of the 
three brothers g made a reſtriction upon this head **, 
which reſcued the nobility, as it were, out of the king's 


At leaſt in Italy and Germany, + Book i. of ficfs, ch. 1. 

t Ibid. 

j Capitulary of the year goa, art. 7. Bal. edit. page 36s. 

$ Apud Marſnam, in the year 847. Baluſ. edit. page 42. 

% Volumus ut cujuſcumque noſtram homo, in cujuſcumque reg» 
no ſit, cum ſeniore ſuo in hoſtem, vel aliis ſuis utilitatibus, pergat, 
niſi talis regni invaſio quam LamTvuyER! dicunt, quod abſit ac- 
cederit, ut omnis populus illius regni ad eam repellendam commu- 
niter © pergat. Ati 5. ibid, pag. 44. ' 
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hands; they were no longer obliged to ſerve in time 
of war, but when the war was defenſive. In others, 
they were at bberty to follow their lord. or to mind 
their buſineſs. _ 

The death of 100.000 French at the battle of Fon» 
tenay made the few remains of the nobility imagine, 
that, by the private quarrels of: their kings about their 
reſpective ſhares, they ſhould be utterly exterminated,. 
and that their ambition- and. jealouſy would cauſe the 
effuſion of what little blood was left. A law was 
therefore paſled, that the nobility ſhould not be obliged 
to ſerve their princes in the wars, ynleſs it was to 
defend the ſtate againſt a foreign invaſion. This law: 
obtained for ſeveral ages , 


CHAP. XXVII. 
eb which happened in the great officer, and in the 


TIE 
VERY thing ſeemed to be infected with a particu- 
LL. lar vice, and to be corrupted at one and the ſame 
time. I took notice, that in the beginning ſeveral 
fiefs had been alienated: in. perpetuity ; but thoſe yere 
particular caſes, and the fiefs in general preſerved their | 
nature ;. ſo that,. if the erown loſt ſome hefs, ſhe had 
ſubſtituted: others in their ſtead. | likewiſe took notice, 
that the crown had never alienated: the great offices in 
perpetuity F. 
But Charles the Bald made a W regulation, 
which equally affected the great offices and the fiefs. 


» See the law of Guy, king of the Romane among thoſe which 


were added to the Salic law, and to that of the Lombards, tit. 6 


$ 2. in Echard. 

+ Some authors pretend, that the county of Tonloufe had been 
given away by Charles Mrtel, and paſſed by inheritance down to 
Raymond the laſt count; but, if this be true, it was owing to ſome 
circumſtances, which might have been an inducement to chuſe the 
counts of 'Tonlouſe from among the children of the 1 poſſeſſor. 


He 
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He ordained in his capitularies, that the “ counties 
ſhould be given to the count's children, and that this 
regulation ſhould alfo take place in reſpect to the fiefs. 

We ſhall ſee preſently, that this regulation received 
a much greater extent, inſomuch that the great offices 
and fiefs went even to more diftant relations. From 
thence it followed, that the greateſt part of the lords, 
who held immediately of the crown, held now only 
mediately.. "Thoſe counts, who formerly adminiſtered 
juſtice in the king's placila, and who led the freemen 
againſt the enemy, found themſelves ſituated between 
the king and his freemen ; and the king's AE was 
removed further off another degree. 

Again, it appears by the capitularies +, than the 
counts had benefices annexed to their counties, and vaſ- 
ſals under them. When the counties became heredi. 
tary, the count's vaſſals were no longer the immediate 

vaſſals of the king, and the benefices annexed to the 
counties were no longer the king's benefices; the counts 
grew powerſul, becauſe the vaſſals they had already 
under them enabled them to procure others. 

In order to be convinced how much the monarchy 
was thereby weakened towards the end of the ſecond 
race, we have only to turn our eyes to what happened 
at the beginning of the third, when the multiplicity of 
rear · ſiefs flung the great vaſſals into deſpair. 

It was a cuſtom of the kingdom t, that, when the 
elder brothers had given ſhares to their younger bro- 
thers, the latter paid homage to the elder; ſo that the 


* Sce his capitulary of the year 879, tit. 33. art. 9, & 10. apud 
 Carifiacum ; this capitulary is relative to another of the ſame year 
and place, art. . 

+ The zd capi ulary of the year 812, art. 7, & that of the year 
815, art. 6, on the Spaniards, The collection of the capitularies, 
b. v. art. 228. & capitulary of the year 869, art. 2. & that of the 
year 877, art. 13, Baluſ. edit. 

t ae from Otho of Friſmgen, of the actions of Frederic, 
b. ii. ch. 29. 
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reigning lord held them only as a rear-fief. Philip 
Auguſtus, the duke of Burgundy, the counts of Ne- 
vers, Boulogne, St. Paul, Dampierre, and other lords, 
declared that henceforward “, whether the fief was di- 
vided by ſucceſſion or otherwiſe, tbe whole ſhould be 
held always of the fame lord without any intermedia- 
tion, This ordinance was not generally followed ; 
for, as I have elſe where obſerved, it was impoſlible to 
-make general ordinances at that time ; but many of 
our cuſtoms were regulated by them. 


CHAP. XXVIII. 


of the nature of the fieſs aſter the reign of Charles the 
Bald. 


WE have obſerved, that Charles the Bald ordained, 
that, when the poſſeſſor of a great office or of a 

fief left a ſon at his death, the office or fief ſhould de+ 
volve to him. It would be a diſieult matter to trace 
the progreſs of the abuſes which from thence reſulted, 
and of the extenſion given to that law in each country. 
I find in the books of the fiets +, that, towards the 
beginning of the reign of the emperor Conrad II. the 
fiefs ſituated in his dominions did not deſcend to the 
grandchildren; they deſcended only to one of the laſt 
poſſeſſor's children t, who had been choſen by the 
lord: thus the fiefs were given by a kind of election, 
which the lord made among the children, | 
We have explained, in the 17th chapter of this book, 
in what manner the crown was in ſome reſpects elec- 
tive, and in others hereditary, under the ſecond race, 
It was hereditary, becauſe the kings were always ta- 
ken from that family, and becauſe the children ſuc- 


* See the ordinance of Philip Auguſtus in the year 1209, in the 
new collection. + Book i. tit. 1. 

t Sic progre ſſum eſt, ut ad filings deveniret in quem dominus ho” 
vellet beneficium confirmace, bid, 
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ceeded ; it was elective, by reaſon the people choſe 
from amongſt the children. As things of a ſimilar 
nature move generally alike, and one political law is 
conſtantly relative to another, the ſame ſpirit was fol. 
lowed in the ſucceſſion of fiefs “, as had been followed 
in the ſucceſſion to the crown, Thus the fiefs were 
tranſmitted to the children by the right of ſucceſſion, 
as well as of election; and each fief was become both 
elective and hereditary, like the crown. 

This right of election in the perſon of the lord was 
not ſubſiſting + at the, time of the authors f of the 
books of fiefs, that is, in the reign of the emperor 
Toons I, 


CHAP. XXIX. 


The ſame ſubject continued, 


F is mentioned in the books of the fiefs, that when 

the emperor Conrad || ſet out for Rome, the vaſſals 
in his ſervice preſented a petition to him, that he would 
pleaſe to make a law, that the fiefs which deſcended 
to the children ſhould deſcend alſo to the grandchil- 
dren, and that he whoſe brother died without legiti- 
mate heirs might ſucceed to the fief which had belong - 
ed to their common father: this was granted. 

In the ſame place it is ſaid, (and we are to remem- 
ber that thoſe writers & lived at the time of the em- 


peror Frederic I.), that the ancient civilians had 


.-*:At leaſt in Italy and Germany. | 

+ Quod, hodie ita ſtabilicum eſt, ut ad omnes equaliter veniat. 
Book i. of the fieſs. t. 1. 

+ Gerardus Niger and Aubertu de Orto, 

- | Cum vero Conradus Romain proficiſceretur, petitum eſt 8 fide- 
Jibus qui in jus erant ſervitio, ut lege ab eo promulgata, h»c etiam 
ad nepotes ex filio producere dignarctur.; & ut fra ier fratti (ine le- 
gitimo herede de functo, in beneficio quod corum rus fuit, tuc- 
cedat. Bick i. , fiefs, tit. 1. 

5 Cujas has proved it extremely well. 
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always * been of opinion, that the ſucceſſion of fiefs in 
a colateral line did not extend farther than to couſin- 
germans by the father's ſide, though of late it was car- 
ried as far as the ſeventh degree, as by the new code 
they had extended it in a direct line in infinitum. It is 


thus that Conrad's law was inſenſibly extended. 


All theſe things ſuppoſed, the bare reading of the 
hiſtory of France is ſufficient to ſhow, that the perpe- 
tuity of fiefs was eſtabliſhed earlier in France than in 
Germany. Towards the commencement of the reign 
of the emperor Conrad IL in 1024, things were upon 
the ſame footing ſtill in Germany as they had been in 


France under the reign of Charles the Bald, who died 


in 877. But ſuch were the changes made in France 
after the reign of Charles the Bald, that Charles the 
Simple found himſelf unable to diſpute with a foreign 
houſe his inconteſtable rights to the empire, and, in 
fine, that in Hugh Capet's time the reigning family, 
ſtripped of all its demeſnes, was no longer able to main- 
tain the crown. 

The weak underſtanding of Charles the Ball pro- 
duced an equal weakneſs in the French monarchy. But 
as Lewis king of Germany, his brother, and ſome of 
his ſucceſſors, were men of better. parts, their n 
ment preſerved its vigour much longer. 

But what do I ſay? perhaps the flegmatic temper, 
and, if I dare uſe the expreſſion, the immutability of 
ſpirit peculiar to the German nation, made a longer 
ſtand than that of the French nation againſt this diſpo- 
tion of things, which perpetuated the fiefs by a natu- 


7 ral NEO in families. 


@ FER eſt, quod 888 ad venientes ex latere ultra * 
tres patrueles non progreditur ſueceſſione ab antiquis ſapientibus 
conſticutum, licet moderno tempore uſque ad ſeptimum geniculum 
Gt uſurpatum, quod in maſculis deſcendentibus neovo jure in iu 
un ien. Did. 

| Beſides, 
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| Befides, the kingdom of Germany was not laid waſte 
and annihilated, as it were, like thut of France, by 
that partie ulur kind of war with which it had been 0 
raſſed by the Normans and Saracens. There were leſg 
riches in Germany, fewer cities to plunder, leſs coaſts 
to ſcour, more marſhes to get over, more foreſts to 
penetrate. The princes, who did not ſee every inſtant 
their dom nions ready to fall to pieces, had leſs need 
of their vaſfals, and conſequently had leſs dependence 
on them. And in alt probability, if the emperors of 
Germany had not been obliged to be crowned at Rome, 
and to make continual expeditions into Ixaly, the fiefs 
would have preſerved their ere nature much 


—_ in n 

0 H A . xxX. 

Ta what manner the empire was We as Srom the 
e Fanily of Charſertagne. | 


PHE empire, which, in prejudice to- the vrasch of 
Charles the Bald, bad been already given to the 
baſtard line of Lewis king of Germany, was tranſ- 
fer red to a foreign houſe. by the election of Conrad 


duke of Franconia in 912. The reigning branch in 
France, which was hardly able to diipure' a few vile 


lages; was much leſs in a ſituation to diſpute the em- 
pire. We have an agreement which paſſed between 
Charles the Simple and the Emperor Henry I. who 
had ſucceeded: to Conrad. It is called the compact of 
Bonum f. Theſe two princes met in a veſſel; which 
had been placed in the middle of the Rhine, and 
ſwore eternal friendſhip. They uſed on this oc- 
caſion an excellent middle term. Charles took the 


Arnold and his ſon Lewis TV. 8 
la the year 926, quoted by Aubert le Mire, ogy err 


piarus: chap. 27. 
2 title 


HE % 4 


— 


os = * -. & 0 7 bd. to © 


Chap. 31. THE SPIRIT or LAWS. .' 445 


title of King of Weſt France, and Heary that of King 
of Eaſt France. Charles contracted wich the king of 
Germany, and not with the emperor, | 


In what manner the crown 5 Fra rance was wrancforrad ts 
| the houſe of Hugh Capet. 


| TI inheritance of the fiefs, and the general eſta · 


bliſnment of rear Gefs, extinguiſhed the political, 
and formed a feudal government. Inſtead of that pro- 
digious multitude of vaſſals who were formerly undet 
the king, there were now a few only on whom the 
others depended. The kings had Tcarce any longer a 
direct authority; à power which was to paſs through ſo 
many, and through ſuch great powers, either ſtopt or - 
was loſt before it reached its term. Thoſe great vaſſals 
would-no longer obey, and they even made uſe of their 

rear-vaſſals to withdraw their obedience. The kings, 
deprived of their demeſues, and reduced to the cities of 
Rheims and Laon, were left expoſed to their mercy; 
the tree ſtretehed out its branches too far, and the head 
was withered. The kingdom found itſelf without a 
demeſne, as the empire is at preſent. The crown was | 


therefore given to one of the moſt potent vaſſals., 


'The Normans ravaged the kingdom they came in 
a kind of boats, or ſmall veſſels, entered the mouths of 
rivers, and laid the country waſte on both ſides. The 
cities of Orleans * and Paris put a ſtop to thoſe plun- 
derers, ſo that they could not advance farther either on 
the Seine or on the Loire. Hugh Capet, who was 
maſter of thoſe cities, held in his hands the two keys 
of the unhappy remains of the kingdom; the crown 


* See the capitulary of Charles the Bald, in the year 877, apud 


Carifiacum, on the importance of Paris, St. OY and the caſtles 
on the Loire in thoſe days. 


of 
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was conferred upon him as the only perſon able to de. 


fend it. It is thus the empire was afterwards given to 
a family whoſe dominions form ſo ſtrong a barrier 
againſt the Turks. 


The empire went from Charlemagne's family at a 


time when the inheritance of fieſs was eſtabliſhed only 
as a mere condeſcendence. It even appears, that it i 
tained much later among the Germans than among the 
French, which was the reaſon that the empire, conſi- 
dered as a fief, was elective. On the contrary, when 
the crown of France went from the family of Charle. 
magne, the fiefs were really hereditary in this kingdom, 
and the crown, as a great fief, was alſo hereditary. 
But it is very wrong to refer, to the very moment of 

this revolution, all the changes which had already hap- 
pened, or happened afterwards. The whole was re- 
duced to two events; the reigning family changed, and 
the crown was s united to a great fief, 


CHAP. XXX. 
| Some conſequences of the perpetuity of ft. 


*ROM the perpetuity of the fiefs it followed, that 

the right of ſeniority or primogeniture was eſta - 
bliſked among the French. This right was quite un- 
known under the firſt race*; the crown was divided 
among the brothers, the alladia were divided in the 
ſame manner, and as the fiefs, whether precarious or 
for life, were not an object of ſucceſſion neither could 
they be of diviſion. 
Under the ſecond race the title of emperor, which 
Lewis le Debonnaire enjoyed, and with which he ho- 
noured his eldeſt ſon Lotarius, made him think of 


2 855 the Salic law, and the law of 8 Ripuarians in the title ot 
alledi a. ; | 
'2 giving 
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giving this prince a kind of ſuperiority over his younger 
brothers. The two kings“ were obliged to wait upon 
the emperor every year, to carry him preſents, and to 
receive much greater from him; they were to conſult 
with bim upon common affairs. This is what inſpired 
Lotarius with thoſe pretences which met with ſuch bad 
ſucceſs. When Agobard+ wrote in favour of this prince, 
he alledged the emperor's own regulation, who had 
aſſociated Lotarius to the empire, after he had con- 
ſulted the Almighty by a three days faſt, and by the 
celebration of. the holy ſacrifices, after the nation had 


| ſworn allegiance to him, which they could not refuſe 


without perjuring themſelves, and after he had ſent 
Lotarius to Rome to be confirmed by the Pope. He 
lays a ſtreſs upon all this, and not upon his right of 
primogeniture. He ſays indeed, that the emperor had 
deſigned a diviſion among the younger brothers, and 
that he had given the preference to tlie elder; but ſay- 
ing he had preferred the elder, was ſaying at the ſame 
time, that he might have preferred his younger bro- 
thers. 

But, as ſoon as the fiefs. were become hereditary, the 
right of ſeniority was eſtabliſhed ia the ſucceſſion of the 
fiefs, and for the ſame reaſon in that of the crown, 
which was the great fief. The ancient law of diviſions 
was no longer ſubliſting ; the fiefs being charged with 


a ſervice, the poſſeſſor mult have 49g enabled to diſ- 


charge it, The right of primogeniture was eſtabliſhed, 
and the reaſon of the feudal law forced that of the 
political or civil law. 

As the fiefs deſcended to theckildren of the poſſeſſor, 
the lords loſt the liberty of diſpoſing of them; and, in 


® See the capitulary of the ycar 817, which contains the firſt di- 
vifion made by Lewis le Debonnaire among his children. 


I See his two letters upon this ſudject, wn 
r 
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order to indemnify themſelves on that account, they 
eſtabliſhed what they called the right of redemption, 
whereof mention is made in our cuſtoms, which at firſt 
was paid in a direct line, and by uſage came afterwards 
to be paid only in a collateral line. 

The fiefs were ſoon rendered transferable to ſtran. 
gers, as 2 patrimonial eſtate. This gave riſe to the 
right of fines of alienation, which were eſtabliſhed al. 
moſt throughout the whole kingdom. Theſe rights 
were arbitrary in the beginning; but, when the prac. 
tice of granting theſe permiſſions was become general, 
they were fixed in every diſtri. 

The right of redemption was to be paid at each 
change of heir, and at firſt was paid even in a dire& 
line. The moſt general cuſtom had fixed it to one 
year's income. This was burdenſome and inconvenient 
to the vaſſal, and affected in ſome meaſure the fief it- 
ſelf. It was often agreed+ in the act of homage, that 
the lord ſhould no longer demand more than a certain 
ſum of money for the redemption, which, by the 
changes incident to money, became afterwards of no 
manner of importance. Thus the right of redemption 
is in our days reduced almoſt to nothing, while that of 
the fines of alienation is continued in its full extent. As 
this right concerned neither the vaſſal nor his heirs, but 
was a fortuitous cafe, which no one was obliged to fore · 
ſee or expect, theſe kinds of ſtipulations were not made, 
and they continued to pay a certain part of the price. 
When the fiefs were for life, they could not give a 
part of a fief to hold in perpetuity.as a rear-fief ; for it 
bag. + have been ables that a 4 who had = 


» ©. the . PR of Philip Auguſtus, in the year 1209, on 
the ficfs. 

+ We find ſevere! of theſe conventions in the charters, as in the 
reꝛĩſter bk of vendome, and that of the abbey of St. Cyprian, in 
Pan, of which Mr. ans! has 5. ſome extracts, p. 55. 
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the uſufruct of a thing, ſhould diſpoſe of the property 
of it. But, as ſoon as they became perpetual, this was 

itted , with ſome reſtrictions made by the cu- 
toms T, which was what they call diſmembering of 
their fief. 

—— of the Gels having eſtabliſhed the 
right of redemption, the daughters were rendered ca- 
pable of ſucceeding to a fief, in default of male iflue: 
for, when the lord gave the fief to his daughter, he 
multiplied the caſes of his right of redemption, becauſe 


the huſband was obliged to pay it as well as the wife g. 


This regulation could not take place in regard to the 
crown ; for, as it was not held of any one, there could 
be no right of redemption over it. 
The daughter of Wilkam V. count of Toulouſe did 
not ſucceed to the county. Afterwards Eleanor ſuc- 
ceeded to Aquitaine, and Mathildis to Normandy, and 
the right of the ſucceſſion of females ſeemed ſo well 
eſtabliſhed in thoſe days, that Lewis the Young, after 
his divorce from Eleanor, made no difficulty in reſtoring 
Guyenne to her. But, as theſe two laſt inſtances fol- 
lowed cloſe to the firſt, the general law by which the 
women were called to the ſucceſſion of fiefs, muit have 
been introduced much later | into the county of Tou- 
louſe than into the other provinces of the kingdom. 
The conſtitution of ſeveral kingdoms of Europe 
has followed the actual ſituation. in which the fiefs 


 * But they could bos abridge the fief, that is, aboliſh. a portion 
of it. 

They fixed the portion which they could diſmember?- 
Agro owetentemratiags rl wie: £4 Wd ky cl 54 
again, 

| Moſt of the great facpilie had their particular laws of fucceſ- 
fion. See what M. de la Thaumaſfiere ſays concerning the families 
of Berry, 
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were when thoſe kingdoms were founded. The wo. 
men ſucceeded neither to the crown of France nor to 
the empire, becauſe, at the eſtabliſhment of thoſe two 
monarchies, they were incapable of ſucceeding to fiefs, 
But they ſucceeded in kingdoms, whoſe eſtabliſhment 
was poſterior to that of the perpetuity of the fiefs, 
fach as thoſe founded by the conqueſts of the Normans; 
thoſe by the conqueſts made on the Moors, and others, 
in fine, which, beyond the limits of Germany, and in 
later times, received in ſome meaſure a ſecond birth 
by the eſtabliſhment of Chriſtianity. 

When the fiefs were at will, they were given to 
ſuch people as were capable of doing fervice for them, 
wheretore they were never beſtowed on minors ; but 
when they became perpetual “, the lords took the fief 
into their-own hands, till the pupil came of age, eithet 
to iucreaſe their own profits, or to bring up the pupil 
in the military exerciſe. This is what our cuſtoms 
call e puardianſhip of a nobleman's children, which is 
founded on principles different from thoſe of tutelage, 
and is entirely a diſtin& thing from it. 

SH When the fiefs were for life, people vowed fealty for 
a fief. and the real delivery which was made by a 
ſeeptre ſecured the fief, as it is now by homage. We 
do not find that the counts, or even the king s com- 
miſfaries, received the homages in the provinces ; nor 
is this function to be met with in the commiſſions of 
thoſe officers, which have been handed down to us in 
the capitutafies. They ſometimes indeed made all the 


* We ſte, in the capitulary of the year 857, apud Cariſizcum, 
a t. 3. Baluſ. edition, tome ij. p. 269. the moment in which the 
kings cauſed the ficfs to be adminiſtered in order to preſerve them 
ux the minors; an example followed by the lords, and wbich gave 
riſe to what we have mentioned by the name of the guardianſhip 
of a noblemian's children, 


king's 


a SD a. Ft 


Chap. 32. THE SPIRIT OF LAW. 4% 


king's ſubjects take an oath of allegiance ® ; but this 
oath was ſo far from being an homage of the ſame 


nature as thoſe afterwards eſtabliſhed, that in the lat - 


ter the oath of allegiance was an action + joined to 
homage, which ſometimes followed and ſometimes pre- 
ceded it, but did not take place in all homages, was 


leſs ſolemn than homage, and youu a diſtinct —_ 


from it. 
The counts and the king's comets was thoſe 


vaſſals 4 whoſe fidelity was ſuſpected, give occaſionally 


a ſecurity which was called f#rmitas ; but this ſecurity 


could not be an homage, ſince the kings || gave it to 
one another. 

And if the abbot Suger { makes mention of a chair 
of Dagobert, in which, according to the teſtimony of 


antiquity, the kings of Frapce were accuſtomed to 


receive the homage of the nobility; it is plam that 
he employs here the notions and . his own 
time. 

When the befs deſcended to the Halen: the acknow · 


ledgment of the vaſſal, which at firlt was only an oe- 


caſional thing, became a ROAR action. It was made 


2 we find the "abs. 8 in the ſecond capitulary of the 
year 802, Sec alſo that of the year 854. t. 13. and others. 


+ M. du Cange, in the word Lominum, p. 1163, and in the word 
fidelitas, p. 474. citey the charters of the ancient homages, where 
theſe differences are found, and a great number of authorities which 
may be feen. In paying homage, the veſſol put bis haged into 1h. 
of his lord, and took his oath; the oath of fealty was mage by 
ſwearing on the goſpel:. The homage was performed kneeling ; 
the oath of fealty ſtanding. None but the lord could receive ho- 
mage, but his officers might take the oath of fealty. See Little- 
ton, & ot, & 92. of homage, that is, fidelity and homage. 


4 Capitularics of Charles the Bald, i in 860, poſt reditum a Cos 
fuentibus, art. 3. Baluſ. edit. p. 145. | Ibid. art. 3, 
§ Lib, de adminiſtratione ſua. | 
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452 THE SPIRIT OF LAWS. Book XXXt, 


in a more ſolemn manner, and was attended with more 
formalities, becauſe it was to be a monument of the re- 
ciprocal duties of the lord and vaſſal through all ſuc. 
ceeding ages. | 
1 ſhould be apt to think, that the homages began to 
be eſtabliſhed under king Pepin, which is the time I 
mentioned that ſeveral benefices were given in perpe- 
tuity ; but I ſhould not think thus without precaution, 
and only upon a ſappoſition that the authors of the 
ancient annals * of the Franks were not ignorant pre- 
tenders, who, in deſcribing the act of fealty performed 
by Taſſillon duke of Bavaria to king Pepin, ſpoke ac - 
cording to 5 —_ of their own time t. 


C HAP. XXXIII. 
The ſame ſubject continued. 


WY HEN the fiefs were either precarious or for life, 
they ſeldom had a relation to any other than 
the political laws ; for which reafon in the civil laws 
of thoſe times there is very little mention made of 
the laws of fiefs. But when they were become here- 
ditary, when there was a power of giving, ſelling, and 
beqeathing them, they had a relation then both to the 
political and the civil laws. The fief, conſidered as 
an obligation to the military ſervice, depended on 


the political law conſidered as a kind of commercial 


property, it depended on the civil law. This gave 
riſe to the civil laws concerning fiefs. 


Anno 757. chap. 17. 

+ Tafilo venit in vaſſatico fe commendans, per manus facraments 
Juravit multa & innumerabilia, reli quis ſanforum manus imponens, 
'& fideltatem promifit regi Pippino. One would think that there 
was here an homaye and an oath of feclty. See the capitularics of 
Charles the Bald, Baluſ. edit. | | | 


When 
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Chap. 33. THE SPIRIT OF LAWS. 453 


| When the fiefs were become hereditary, the laws re- 
lating to the order of ſueceſſions muſt have been rela- 
rule of the French law, eftates of inheritance do not 
aſcend *, was eltablifhed in, ſpite of the Roman and 
Salic hve +. It was neceſſary that the fief ſhould be 
ſerved; but a grandfather, or a great-uncle would 
have been very bad vaſſals to give to the lord: wheres, 
fore this rule toak place at firſt only in regard to the 
fiefs, as we learn of Boutillier 1. 

When the fiefs were become hereditary, the lords 
who were to ſee that the fief was ſerved, inſiſted that 
the daughters ||. who were to ſucceed to the fief, and L 
fancy ſometimes the males, ſhould not marry without 
their conſent ; inſomuch that the marriage · contracts 
became, in reſpect to the lords, both a feudal and a 
civil regulation. In an act of this kind, under the 
lords inſpection, regulations were made for the future 
ſucceſſion, with a view that the fief might be ſerved by 
the heirs : hence none but the nobility at firſt had the 


liberty of diſpoſing of the future ſuccefſions by mar- 
riage · contracts, as Boyer < and Aufrerius have 


juſtly obſerved. 

It is needleſs to mention, that the power of redemp- 
tion founded on the old right of the relations, a my- 
ſtery of our ancient French juriſprudence which I have 


® Book 4. de feudis, tit. 59. 
+ In the title of allodie. 
1 Somme Rurale, book i. tit. 96. p. 447. 


According to an ordinance of St. Lewis in the year 1246, to 


ſettle the cuſtoms of Anjou and Maine, thoſe who ſhall have the 
care of the heireſs of a fief, ſhall give ſecurity to the lord, w_ lke 
hall not be married without his conſent. 


$ Deciſion 155. No. 8, & 204. & No. 38, 
In Capell. Theod. deciſ. 453. 
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454 THE SPIRIT OF LAWS. Book XXX1, 
not now time to unfold, could not take place with re- 


PH eee 
Ttaliam | ſ Ttaliam | * 295 


"0 finiſh my treatiſe of fiefs at a period where moſt 
authors commence theirs. 


/ 


2 The author concludes his elaborate work with an alluſion to 
the joyful acclamations of AEneas's followers upon coming in ſight 
of the land of Italy, they ſo much deſired, after ſo long wanders 
ings, = daggers, and furious ſtorms undergone in queſt of it, 


— mm vim 
Traliam | Laliam ! primus eenclamat Achates ; 
Laliam eto ſocii clamore ſalutant. Zneid, lib, iii, ver. $22.] 
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The numbers expreſſed by letters refer to the volume, 


thoſe by figures to the page. 


| „ Ritz * 


Abortion, why the women of America procured it, n. 1715. 

Aconſations © allowed in old Rome, uſeful in à republic, i. 101. 
The abnſe mede of them under the emperors, ib. Public, i. 249. 
Cauſe of their being put a ſtop to, i. 132. Of herefy and ma- 
gie, the ciccumſpection they require, i. 233. Abuſe that may 
be made of them, i. 235. | 

Aeeuſel, in what manner they efcaped condemnation at Rome, 

a in what caſe they were puniſhed at Athens, i. 250. 
Guards appointed to watch them, ik * (Falſe), in what manner 
they were puniſhed, 5. Reeve 64 nes . 

Aftions of men, how they are jndged in à monarchy, i. 36, ef ſeg. 
Cauſe of the great aQions of the ancients, i. 47, et ſeq. (Ex ona 
fide), by whom deviſed, i. 9669. 4 | 

Adoption, when uſeful, i. 55. When not, i. 66. 

Aduletion, when forbid by honour, i. 37. 

Adultery (acenfarion of), public am the Roman, i. 60. In w 
manner it was aboliſhed, ji. 72s. "TA womunp), accufed by her 
children, i. 184. 

Advocaie of the public proſecutor, ii. 289; His function, 75. 

Africa; ſtate of the people who infaabit its coaſts, . 21. Reaſon 
of their being barbarians, ib. Nature of their commerce, ib. 
Eaſtern coaſt, its limits known by the arcients, ii. 41. Lefs 
known in Ptolemy's time than in that of Solomon; it. 42. 

r in what light it was conſidered by the ancient Greeks, 
. 47. By whom exerciſed among that nation, ib. and ii. 116. 
Encouraged among the Chineſe and Perfians, i. 285. 

Alcidiades, admired by the univerſe, for what reaſon, i: $2. 

Alexander, tefleQtion on his project, i. 180. What he did to pre- 
ſerve his conqueſts, i. 179. His conqueſts in the Indies, ii. 36. 
Founds Alexandria, id, His navigation on the Indies and the 
Indian ſea, ii. 4o, ef ſeq. His empire divided, i. 154. 

Alienation of the great offices and fiefs, ii. 439, rt ſeq. 

Allodia, how changed into fiefs, and why, ii..qos, & eg. Ad- 
vantage of this change, ii. 408. 

Ambaſſadors of princes, to what laws they were ſubject, ij. 20g. 

Ambition, invades the, hearts of ſome people when virtue is hanich- 
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IN D E K. 
ed, i232 Pernſci. us in & republic, L 3 1. Whether it be ſy 


in a monarchy, i. ib. 

America, by whom diſcovered, ii. 59. Conſeqrer.ce of this diſc. 
very wih regard to the reit of the world, ii. 61. and with u. 
gard to Spain, ii. 62. Nature of its ſoil, i. 344. Why there an 
ſo many ſavages in that country, is. 

Amc:rization (right of), ii. 169. - 

Ampbiftyons, their law contradictory to itſelf, ii. 310. 

Annuitents, reaſons that induce the fate to grant them a finguly 
protection, ii. 979. - - - | 

Anonymous (letters), whether any notice ought to be taken of then, 
i. 254. 

Antipater, the law which he enaQted at Athens, i. 18. Advantage 
of that law, ib. 
Autruſtio, what was underſtood: by that word, ii. 382. The com. 
: po tion which was ſettled for the murder of an antruſtio, ij, 

Whether the order of antruſtios formed à body of | nobility, ii, 


387. Po. | 
Appeal, how it was looked upon by the Romans, ii. 266. 
Appeal of falſe judgment, what it was formerly, ii. 267. It in- 
cluded felony, ib. how they procceded therein, ii. ib, et ſeq. and 
| 269. Who were forhid to make it, ii. 271. It was to be made Wl be 
upon the ſpot, ii. 281, , Of default of juſtice, 'wheo it was per- thei 
mitted, ij. 273. la what manner it was introduced, ii, 275, Whe- ff pref; 
ther battle was allowed in this caſe, ib. et ſep Followed with an div 
appeal. of falſe judgment, ii. 276, To the king, ii. 274. Whe- ber 
ther they could, appeal the king's court of falſe judgment, ii. 212, une 
A law of Charles VII. concerning appeals, ii. 321. 
Appius (the Decemvir), how he cludes his own laws in the affic W tin 
of Virginia, i. ror. | ; ' | 
Arabs, their character, ii. 51, et ſeq, Their ancient and preſent Albus 
commerce, ib. Their liberty, i. 349. 8 
Arcadiaus, nature of the country they inhabit, i. 46. Attica 
Areopagite ſeyerely puniſhed for killing a ſparrow, i. 88. _ 
FAngopagrs, a court of . judicature at Athens, i. 60. Several judg- W 415 
ments paſſed by this court, i. 88. Its functions, i. 97 * 
Agi ves, their cruelty condemned by the Athenians, i. 10). W 
Ariana, its ſituation, ji. 3s. | py 
Ariftacracy,' what it is, i. 10, and 16. When it is bappy, i. 16. W 4uw 
Which is the beſt, i. 18. and the moſt imperfect, i. 19. Things 1. 
pernicious in an ariſtocracy, i. 62, <1 ſeg. and 142, et ſeq. In 
what waoner it is corrupted, i. 144. | 
Ariſtotle, his opinion concerning the. virtues of flaves, i. 40. In 1 
regard to natural faves, i. 306, t ſeq. In F to muſic, . 
i. 45. In regard to artiſans, i. 47. In regard to the ſpirit's wax - to 
ing old, i. 60. In regard to, monarchics, I. 204. In regard to R 
the number of Citizens, ii. 117. bs x 
Arms, eſſect ariſing from the change of arms, ii. 257. Fire- arms, W 4.1 
the bearing of them how puniſhed at Venice, ii. 208. f 
Arreſt or decree given upon an appeal, origin of the formulary 
Artaxerxes, why he put his children to death, i. 77. 


a Artiſars, 


IN DEX. 


rtiſans, how they came to be made freemen, i. 4 K 1 

Arts, what Xenophon ſays of thoſe who — tem. i. 46, e. 

20. Their uſe, ii. 114. Their influence on the number of the 

g inhabitants of a country, ib. 

Uhm, , Roman, its value, ii 88, et f 

ere ar Alia, what kind of trade was carried. on formerly ; an ** comiity, 
jj. 24. Revolutions that have happened in Alia, 25. uality . 
and eſſccts of its climate, i. 331, ef ſeq. Its climate ditfereat 
from that of Europe, i. 333. Ho often ſubgued, i. 334. 

agu, ſembly of the pco D Why the nn of citizeas _ rr 
it ought to be fix 10 10 | 


then, Aſfzes, ii. 273. aud 38. 
Aſeciations of cities, when neceſſary, i. 1 79. 
ntage BY rians, conjetture in regard to their communication with, diſtant 
4 countries, , u, 24 
con. {ſlums in the temples, ii. 165. " Numerous in Greece, 166. Abuſe 
0, . N "wade of them, ib. Eſtabliſhed by Moſes, for whom, ib. Re⸗ 
V. fuſed to the Saxons, ii. 224. Every man ought to have his own 
houſe for au aiylum, ii. 314. bag n 
„last, why he always talks of religion, 1% 
t in- Athens (law of), to put ſtrangers to death who concerned Gan ee 
| Un in the afſemblies of the people, i. 10, aod the uſeleſs people, 
made when the city was befieged, ii. 318. (People of), how they choſe 
Fe. their magiſtrates and ſenators, i. 11, and 14. Their abilicy-ia this 
Vhes reſpect, i. 11. How they gave their ſaffrages, i. 14. (People of ), 
= divided into four'claſſes, i. 13. Their character, i. 369. Num- 
Vhe- ber of her forces in the war againſt the Perſians, i. 26, Her ſtate 
372. BH under Demetrius Phalereus, 20d under Demoſthenes, ib. "Over- 
; come at Cheroaca ;. conſequences of that. defeat, id. Her mari- 
Mai time power, ii. 32. The uſe ſhe. made of it, ib. et eg. Cauſe 
for of her corruption, i. 144; 
eat 4{bualps, (the Voce), in what manner be was treed by the Spar 
niards, ii. 206. 4 
Alica, its foil bad an influcace.on- the government, * 339- 
. W Attila, his _ diſſolved, i. 254. 
dg- Allorney (he 'ing's}, an office eſtabliſhed: at Majorca, ii. 289. 
Aua ice po 
Whether it can be defiroyed by the laws which aboliſh the pro 
perty of land, i. 75. Of princes, ii. 57. 


16, Auaricious, why they hoard g preferable. to any other metal, | 


. 7 -- 
Ja pere (the emperor), abſtains from reformivg the manners and 
uxury of women, i. 133, and 133. His laws agaioſt celibacy 


H. ib. He — the free · boru citize is who were not ſenators 


Romulus, i. 366. In what manner he appeaics the Romans, i. 365. 
Au'tria (the houſe of), its fortune, ii; 8 
Authority unlimited, how dangerous ia a republic to confer it upon 


i. or « g. Paterual, ulefol for the preſer vation of morals, 
Q xz i. 61. 


eſſes people's hearts when virtue is baniſtied, i. 23. 


— — — ee mr nn en on 
. 


ii. 121. His ſpecch to thoſe who wanted him to-repeal thoſe han, 
to marry freed-women, ii, 126. He durſt no? take the name of 


a ſingle citizen, i.19. Cate wherein-it may be uſeſul, ib. Of 
magiſtrates in different deſpotic governments and monarchics, - 
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i. 61, How far it was extended among the Romans and Lace. 
pany, hy When it ended at Arg ih. 


* 9 ; 

Baftria (Grecian kings of), their navigation in the ladies, and the 
diſcoveries they made, ii. 39. 

Bailiffs, their functions before and after the revival of the Roman 
4aw, ii. 3or, e fegq. 

Baut of St. George, hs whores directed, i. 16. 

Bakers, in what their art conſiſts, ii. oY er in. The afſiſtance a 
ſtare may derive from them, ii. 94. 

Banks, to what kind of commerce they are adapted, ii. 9, et ſe, 
Cauſe of the lowering of gold and Hlver, ii. 68. 

Bantam-(king of), 4s the univerſal heir to alt his ſubjects, i. 15, 
What follows trom thence, ib. Great number of girls in his do- 
minions, ii. 172. 

Barbarians different from ſavages, i. 345. Their behaviour after 
conquering the Romans, ii. 333, and 338. Communication with 
them prohibited by the Romans, ii. zo. Their laws, ii. 221, 
<t ſeq. Whether they were confined to à catain diſtrict, ii. 224, 
How they came to be loſt; ii. 234, '& ſeq. 

Barbariſm of nations, is the cauſe of the ſearcity of ſpecie, ii. 12, 

Baſhaws, why' always. expoſed to the ſury of their maſter, i. 31, 
Abfointe in their goveroment, i. 8. How they determine dil 
putes, i. 99. 

2 (the NA odd judgments paſſed by this prince, i. 113. 


2 400. more d. in republies than in monarchies, ii. 10), 
Laus of the Romans ayainſt them, ib. t on thoſe laws, 
10. Upon. what occaſion they were admitted into into the number of 


citizens, ii. 108. In what caſe they inherited, ib. 
Baftas, or tick, fed inſtead of the ſword, ii. 255. Blow with a 
baſton, what compoſition was allowed for it, ib. Why it wis 


reckoned an affront, #6. A wetpon. peculiar to knaves and vil | 


lains, ib. 

Bayle, his opinion conterping atheiſm and idolatry, il. 140. Con- 
&ruing the Chriſtian religion, R. 144. 

Buyonue' ; a generous letter from the governor of this city to 
Charles IX. i. 39. 

Barumanò r, ut What: nume he wrote, 16,465; 25324. _ Judy- 
ment of his work, it. 200, and 268. Wheace comes the dif- 
ference between His principles add thoſe of (Defontuines, ib. 

Beggars, how they cure to have fo many thildren, ii. 1117. 

Beings, — have ther laws, i. 1. Particular att beings, 
their laws, i. 2. 

Belierre (Preſident de), his ſperch-to King Lewis XIII. at the tridl 
of the duke de la Valeiſe, i. 98. 

Benefice, a term oppoſite to that of property, in the Jew of the 

Lom bards, ii. 382 

Bengal (Bay of). how Hiſcovered, ii. 38. 

Betis, a river of pain, ii. 44. 

Betroibing, re > of the n law upon this ſubjeR, = 17 

| iſbo pi, 


IN D/ E. X. | 
Jiflops, their power under the Kings of the Viſigoths, ii: 2244 Pe- 


tition to be)exompted from ſerving in war, ii. 354. Their ue: 


riches onder the kings of the fir race, ii. 408. 


Nad man, why! mot allowed to plead at Rome, ii. n Th 
Bonzes deſtroyed in China, why, i. 127. 5 ib 


Box on the ear, why reckoned an affront, i. 266 BY 


Brunechild (Queen); her great parts, ii. 390. Cauſe of e mis 
fortunes, 16, et ſeg. Her regency, the revolution which it oe- 
calioned; it. 391, et ſeg. ' Conſequence of this: revolution, ibs 
Her execution, ii. 390. 445 

Brulet have their laws, i. 1. Whether we 2 theſe. laws, i. 3. 
(denſation af). to what it — 1. g5 5 n have 
poſitive laus, ib. Arn 

Burgundians. (laws of 00 i. 54 They received 
ges, and why, fi. 223 See the worde cow wod Gu 

Buying (Ys ow et. ſeg. 1 


4 GO 


Ceſor, his laws - im regard to debtors, ii 70. 00 in regard to mar- 
ried people, ii. 120. 

Calumatatory,” common under the. emperor Arcadius, i i, 99+ En» 
couraged* by Sylla, i. 246. | 

C,moens, a Portugueſe: poet, ſubject of his poem, i 58. 3 

Canaanitet, cauſs of their deſtruction; i. 161. ) 

Ceudour, nedeſary i in the making of laws, ii. 375. | 

Cape of | Good" Hope, why they could ot double it, ü.; 31. By 
whom diſcovered, ii. 58: 

Capitularies, their origin, i ii. 215, and 4 ( Falſe one), attributed 
to Charlemagne, ij. 234. added to the laws of the Lap Wh . 
ii. 236. 

a eauſe of her ruin, i; 27. ' Policy: of the Romans in re- 

ſpect to this ciry, ib. Eſſoct of her deſpair, ib. Her maritime 

power, ii, 4zi Ho ſhe increaſed her riches,” ib: Her colonies, 
ib, Her wars with Marſeilles, ii. 47. Her different ſtares, ib. 
Her ſenste of what kind of perfons it was compoſed, ids t. 

Carthaginians, their commerce, ii. 44. Their treaty with the Ro- 
_ il. 47. Whether: they were aequainted with the compaſs, 
j. 46. 

Carvilias Ruga, * be en his wife, i. 329. Whether be 
is the Grſt that did it, i. 328. 

Com the Cenſor, his motive tor ſupporting. the Voconian and Op- 
plan- laws, fi. 216. 

Cauſes reſerved to the king by the laws of the barbarians; ii. 273. 


; 


Cauſes eriminal, by hom tried among: the Romans, i 218, et ſeg. - | 


Cehbacy' (the ſpirit of), is introduced into the empire, ii. 128, et ſeg. 
ard ii. 145. Reflections on celibacy, ii. 167: 


Cenſors at Rome, their functions, i. 16, and- Co. and ii; 119; Their 


privileges, i. 65. 

Cenſorſbi p, its effects among the Romans; in what manner abo- 
liſhed, i. 152, and ji. 120. Re-eſtabliſhed by Cazfar and Azgu- 
ſtus, ij. 16. Upon what occaſion, ib. 


Cenſus, its effect, i. 55s, Whether there was a general cenſus. in + 
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the ancient French monarchy, ii. 350. Whether it was the ſame ( 
thing as the cenſus of the Romans; ii. 346. What it was, and on 
whom raiſed, ii. 347. Whether it was paid by freemeo, ii. 348, ( 
* — heir funRtions, ii. 333. How eſtabliſhed,” ib. Their 
iſtricts, 15. E avh at $9, 


Cerne, its ſituation; ii. 22. ( 
Champions employed in judicial combats, ii. 462. | | ( 
Change of religion. ii. 273. | | | 

Charlemagne, divides his empire among his children, ii. 423. The 0 


laws he gives to the Saxons, ii. 222. His will, ii. 418. Hie con- 
duct in the government, ii. 426, & ſeg. His renſons for eſtabliſh« 
ing a great number of bihoprite:iniGremaay, ii. 426. His elo- 
ium, ii. 424, et ſeq, Badly imitated by his fon, ii. 427. The 
fate of Europe betore and lince bis time, ii. 428. His ſucceſſors, ö 
in what manner tbey loſt the throne, ii. 437, ef ſeg. His family, 5 
in what manner they loſt the empire, ii. 444, ct ſeg. 
Charles Martel, ſtate of Europe in his time, ii. 41. He ftrips the 
- clergy, ii. 412. Encouraged by the Pope, ij. 411. Gives away W 
the church- lands both as #liodfa and as Gefs, ii. 419. | 
Charles. V. (emperor), his power, ii. 59. | 
Charles XII. letter from this prinee: to the ſenate of Sweden, i. 12, 
Cauſe of his fall, j. 181. Compared to Alexander, ib). 
Childeric, why driven rom the throne, i. 366. 
Children, who is obliged to provide for them, ii. 105, Their con -· 
dition when they are the fruit of marriage, ii. 206. add when 
they are not, ib. Of different mothers, whether they ought to 
inherit alike, ii. 10. Cuſtom of Japan upon this head, jb. In 
what caſe it is advantageuus to have à great many, ii. 120. Why 
they are more numeraus in ſea- ports, ii. 112. Honours paid at 
Rome to thoſe who had moſt, ii. 123, et ſeq. Expoling of them 
in uſe in China, hy, ii. 113. Laus of the Romans, and the 
practice of the Germans, in reſpett to this article, ii. 237, e! ſeq, 
Obliged to maintain their father, ii. 284. Whether it be not 
contraty to humanity to punith them for the crime of their father, 
3; 268. Whether the law of nature ordains that they hall be heirs 
to their father, ii. 176. 1 
China, idea of its government, i 379, et ſeg. Reflection upon this 
ſul ject, i. 186. Difference between the character we bave of it | 
from the wiſſionaries and that which is given by mercantile peo- 
ple, ib. et ſeg. Fathers are puniſhed here for the faults of their 
children, i. 116. Luxury is pernicious in tnis country, why, 
i. 126, et ſeg. Cauſe of its revolutions, i. 227. Its rites, i. 377, 
and 379. Provinces of China raiſed from beneath the waters, 
i. 342. (Legiſtators of); the principal object they had in view, 
i. 376. Haw they obtained it, ib. Cuſtom of Chioa in regard to 
the cultivation of lands, i. 283. Particular quality of its climate, 
3.157, (Emperors of), the intereſt they have in governing well, 
3.158. (Commerce of), compared to tht of Europe, ii. 62. 
- Chineſe, their character, i. 371, et ſeg, Whether they can loſe their 
laws, i. 398., They are great cheats, i 390. 
Chivalry (ſyſtem of), how it was formed, ii, 250, ef ſeg. 
4 | Chriflophr 


d on 


FN D E X. 


Chriſtopher Columbus, his propoſal rejected by Francis, il. 65. Re- 
fication upon this ſubject, ib. 

Cicero, finds fault with ws, laws which made the ſuffrages ſeeret, 
i. 14. A faying of his concerniag cpmMmerae,; li. 4. COnCcern- 
ing the agrarien laws, ii. 2007 

Cing-Mars, upon hat pretence be was brought to trial, i. 239. 

Citizen (Raman), could not be put to death, i. 111. nor be tried 
but by the people of Rome, i. 226. 

Civil (tate), its dehnition, i. 8. (Law), diſtiat from the canon 
law, ii. 188. and from.the law of nations, ii, 205: (Laws), their 
influence on wa „ii. 193, and 194. Their principle, ii. 190. 
2 the genera depoſitions of We 1* "we applicable 

27 n 25 
vital the people o . 

(the emperor), — in to PET the decifion of all 
cauſes; the conſ quence thereof, i. 99- He derogates from the 
Voconian law, ii. 219. 

Clemency, whoſe peculiar characteriſtie itis, i 127. Its effects, i. 118. 

Clergy — of the), when it is dangerous or proper, i. 20. Ser ves 
as a barrier in ſome countries againſt the torrent of arbitrary 

pwer, ib. How great it was r.the kings of the firſt race, 
« 364. (Riches of the), ſometimes exceſſive, and fomctimes red 
ced to nothing, ii. 410. Supported by King Pepin, and pods ot 
by his ſon and other kings, ii. 473, and 414. Stript by the nobi- 
lity, n. 419. They declare againſt judicial combats, ii. 248. 

Climate, its influence on the — of body, and on the laws, 
i. 277, and 278. on fobriety, i. 286. on political ſervitude, i. 3 30. 
on the divetſtons of different nations, ii. 158, and 169. on reli- 
gion, ii. 159. (Cold), ſtate of people that live there, i, 277, and 

- 278, (Warm), its effect with. regard to the body, i. 280, and 287, 

(Of England), its effects, i. 290, and 191. Effet of the climate 
on thei laws of the Germans, i. 292. 

Clovis, cauſe of his eruelty againſt his RO. i. 363. Made con- 
ſul by the emperor, i. 378. 

Coal-pits, their uſe, i. 12 3. 

Code of the Burgundians, a law of theirs ETD TIE ii. 3. and 
upon robbery, h. 182, and 283. 

Coin (baſe), why eſtabli bed among the Romans, ii. 52, 

Coiners (falle), — guilty of high treaton, i. 239 

Colchis, its preſent fitu«tion compared to the ancient, ii. 23, and 24. 
Where there are any traces to be found of its commerce, ii. 24. 


Colonies (new), different from the ancient, ii. 69. Their trade, ib. 


The deſign of it, ib. Laws of Europe upon this head, ib. Whe- 


ther it be a or ++ them to be diſtant from the mother 


country, ji. 61. of this diſtance, ib. 


Camilia by tribes, i. = 


Commerce prohibited among the Venetian nobility, i. 65. 


to be favoured by the laws, i. 67. Whether the great number of 
- inhabitants is any obſtruction to it, i. 120. Its influence upon 

manners, ii. 2, and 2; Unites nations, but diſunites indi vid 

ii. 2, Effect ariſing from a total privation of it, ii. 3. Its rela- 


tion to the conftitution of the government, ii. 4. bs enterprizes : 
whether 
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whether ſmall republies are capable of great enterprises, if. 5, Tis 
freedom, in what it conſiſts, ii. 16. It requires a multiplication 
of the civil laws, ii. rg. Whether it be atlvantageous that cinces- 
mould engage in it, ib. Example to this purpoſe from the Ca- 
ſtilians and Portugueſe, ii. 15. Whether it can be carried or by 
the mobility, ib. Whether it be adveantageous to. all nations, ii. 18. 
Cauſe of the poverty of ſome nations, ib. Example of Poland, 
ib. Cauſe of its revolutions, i#i* 23. (Or the ancients); in what it 
differed from ours, it. 24, and 40. In what ſeas it was carried 
on, ib. Its ſtate before the time of Alexander; ii. 28. Charges 
ns face under this prince, $i, 34. and after the deſtruction of the 


Romans, it. 53. Under the Saracens; ii, 351 Is revived in Eu- 


rope, ii. 56, and 37. Is in its own nature uncertain, Ii. 52. 
| Whether it be proper for one nation to exelude atidther from 
trading with it, ii. 9. Judgment of the eonduct of the Japaneſe 


in this reſpect, ib. Whether it be proper for à ſtate to lay itſelf - 


under an obligation of ſelling its manufactures only to a ſingle 
nation, ib. Example drawn from the Poles, ib. | 
C,mmerce, low notion the Greeks had of it, i. 47. 
Commiſaries, or the king's deputies, their authority, ii; 252. 
immunity of s between” man und wife, its advantage, i. 136, 
Compaſs, in what manner navigation was carried on before its in- 
vention, ii. 27. Whether it was poſſible to ſurround Africa with- 
out this aſſiſtance, ii, 3. Whether it was known to the aneients, 
ii. 43. Ihe invention of it, its effect, ii. 58. 1% N ,y" 
Compoſitions, in uſe among the barbarians, what they were, ii. 359; 
and 360. For murder, ii. 36t, and 362. Laws concerning them, 
ii. 362. Different according to the difference of perſons, ii. 361. 
In what caſe they were gefuſed, ii. 364. . 
Condemned perſons, whit was done with their goods at Rome; i. 96. 


Confiſcation of merehandiſes, charter of the Englich upon this ſub- 


ject, ii. 11. Law of 


tice of Europe and Afa upon this article; ib). „el. 

Con fiſcation of goods, in what ſtate uſeſol, i 79, and 80. Ia what 
caſe permitted among the Romans, i. 80. Of the effects of Jews 
who embrace Chriſtianity, on what founded, ji. 56. Opiniou of 
Bodin in regard to confiſcations,. i. 808. * 

C;nqueror, his rights over conquered people, i. 169; and 170. Judg- 
ment of the pretended generoſity of fome conquerors, i. 184. 

Conqueſt, its aim, i. 7, Its uſe in regard to the conquered ſtates, 
i. 17, (Right of), from whence derived, i. 169; What power it 

ives to the conqueror, 1. How that power onghr to be re 

fated, i. 170. Methods of preſerving it, i. 183: Vaſtly large; 
ſuppoſeth deſpotic power, ib. Its edle in regard to the con- 


Spain upon this ſubjrct, i. 12, The prac- 


quering ſtates, i. 17. Thoſe of the people of the north of Aſia 


ard of Europe have had different «fe Qs, i. 335. 3 
Conſtantine, changes he made in the military government, i. 113. 
His laws in regard to marriages, ii. 126. Spirit of thoſe Ius, 
ii. 129. Ordains that people hold reſt on the Sabbath, ii. 158. 
Conſulate Roman, its power, i. 210, and 211. Reduced by the 

plebeians, i. 211. F700, 09: 82 e 
Conſuls (Roman), what cauſes they decided, i. 227, 
| Continency 
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Cintinency public, neceſſary in a pppuler ſtate, i. 128. Attention 
of legiſlators upon this article, ib. Its eftects with regard io pro- 


pagation, ii. 105, and ros. 
Chntunidcy, how puvithed in the firſt ages of the French monarchy, 
ii. . 
Converſation ; why truth is 3 in convertation, 3 i. 37. 
Copper, different proportions 8 copper and ſilver, ii, 73, and 


90. 
Corinth, its advantageons ſituation, ih 33. Corruption of its inha- 


ditande „ü. 34. 
Cornelian A „ohange which odr ede in.thew, 1. 113. 


Corpſe, che dig ging it roger the ground in order to [trip it, 
puniſhed by the Salic law, ii. 360. 

Corruption, ſeveral forts of, i. 10. Of governments, with what 
it begins, i. 138. Its bad eſſects, i. 147. 

Co A what manner the paymeat of 'colts was introduced into 
law-ſuits, ii. 286. 

Gn of), his ſaying 1 in regard to the Enylich, i. 16 6. 
fidence of the people, i. 21. A kind of contraſt between rhe 
(prinee's council and his courts of qudicatuce, i. 100. 

Country (love of), what it requires, i. 41, To what government it 
i peenthar, l. 44. Its effects, i. 30. Prevailed among the Cre- 


tans, i. 148. 
Counts, their functions, il. 363, $56, and 367. What difference 


between them and the dukes, ii. 807; 6n and 2 In what manner 


they ad miniſtered juſtice, ii. 368. long their employment 
laſted, ii. 389. Their power (as U ti. 40. 

Geurt of. monarehe, deſcription which hiſtorians give of it. J. 29. 
Centre of politeneſs, i. 379, What a court * ia, i. 38. 


N ſuppoſeth in variable — i. a. a 
Creator, Gannot the world, without As 
Cory tate, how u cad be maintained by the ne. 
96. 12 
— public of der own, nature, i, 25 2 divided ioto 


ly public and private, ib. Private, wh ea, ib, Inex- 
piab ii. 149. Four ſorts of, i. 231. Again(t nature, placcd in 


the ſame rank with m and herefy, i. 236, 


whether the prince's council in a monarchy have the con- 


x 


Cromwell hindered the blithment of a democracy among the 


2 al.. 
— , why te is more common in deſpotic governments, J. ton, 


Culi or 93 (external), its influence on religion, fi. 163, 164% 


Id em relative 30 the luxury of the ſtate, ii. 110. Its 


purity independent of its magnificence, 10, atid 171. 
Came, Ariſtodemus enervues on purpoſe „ — its inha- 
ditants, i. 178. 


Cunning, when permitted by hooeur; i. 37. 


Cuftomr- (ancient), advantage there is in obſerving them, i. 58, New | 


ones are generolly abuſes, i. 59. (Diicrent), 8 whether a monarch 
ought to tolerate them, i. 90. Relative to flavery and liberty, 


1 8 (Local), their origin, ii. 238. Their antiquity, ib. Ordi- | 


I. N DEX. 


nances of King Pepin in regard to the focal cuſtoms, ii. ib. Whether 
they were the ſame thing as the laws of the barbarians, ii. 238, 

239. 1 heir authority at the time of King Pepin and after him, 
ii. 239. (Of France), different in each lordſhip, ii. 304. Origia 
of this difference, ii. 305. How they were preſerved, 16. Writ- 
ten, ii. 306. 

Cuſtom- bouſes, in what places eſtabliſhed, and with what view, ii, 
11. Difficulty attendin them, cauſe of the deſtruction of com- 
merce, ib. & ſeq. Of Cadiz, | ii. 67. 

Cynete (the inhabitants 0 what Poly bius ſays of them, . 46. 

+ Czur (Peter I.), forbids the preſenting any petitions to him, i. 255. 
Changes the cuſtoms of the Muſcovites, i. 374. At what place 
An To tes fonts ©: 26s S 1 


D. „ 
Dates, his navigation on | the Indus, il. 35. | How long it laſted, 


Dehiors (inſolvent), ſold at Athens and at Rome, i, 250. Severe laws 
againſt 2 i. 25m. Eſſect of thoſe laws, ib. "Lows in their 
avour, 16. 

Debts ; whether it be for the advintage of a flate to be indedted to 
irſelf,” H. 94 (Public), pay ment of them, ji. 866. 6 

Decemvirs; their deſign, i. 171. Their power, i. 213. On what 
oecaſion created, i. 212, YEA 

Decimal laws, by whom abrogated, n. 136. | 5 

Decorum, its rules ought not to be neglected, i. 3 | 

Decrelals, communicate their judiciary forms to all. courts, i, 293. 1 
Idea of. their origin, ii. 326. | 

Deity bas bis laws, i. 1. Whether we uns to . the Deity $ } 
Aan, nie: VE IS 2) 4 | 

Dclicacy of courtiers, from whence it/ariſes; i. 30. e een 

Demetrius Pbalerenus, numbers the citens of Athens, i. ads tn 7 

Democraty, What it is, J. 1 State of the people updet this. go- f 


vernment, 15. Its fundamental laws, ib. Its principle, 3 i. 25. 
Ia what manner it is corrupted, i; 138,204 255. U can 
make conqueſts, i. 173, and 174. 
Denarius (Roman), its value, ii. 89. 4, F 
D ere ii. 118. How they: may be remedied,” K 1 55; and 
Th 4.4 31. f 
Dep tary of the bas ther] in a  monerelly, i. 21. Of what kind * 
guld be, ib. Whether! the priaee “s council are a proper depo- * 
& iy, i, Why there i is any ſuch thing in a 8 NN 
A 7 7 7 (et 2 |  & $20 
Deputirs oe Contparer rom the King, their, euerer, ü. 273, 
and 274 
Deſerters Þuniſhed with death, whether this de an effedtual punich- 
ment, i. 105. 


Dejpotic prince, an enemy to honour, i. 32. Why wo, id. The 


ſource of his . ib. Extent of his power, i. 34. lnconve- * 
niencies ariſing f m his government, ib.” In ſome countries he bs. 
is univerſal heir to all his ſulgeQs, 7 70. Inconveaicacy thence E. 
ariſing, ib. EClſeg. 3 5 

| Dopa ' 


[ D 


Deſpotic government, its nature and conſequences, i. 22. Its fun- 
damental laws, ib. Its principle, i. 32, and 31, How it is cor - 
rupted, i. 47. Idea of this government, i. 71. Why fo ex- 
tended, i. 78. An obſtacle to commerce, i. 78, & ſeq. Its di- 
flinQtive properties, i. 155. Its end or view, i. 187. How it 
provides for its ſecurity, i. 163. How it may be ſoftened, i. 257, 

C ſeg. What kind of tax is proper for it, i. 270, ' 
| Difator (Roman), compared to the ſtate-irquiſitor of Venice, i. x7, 
Judgment of thoſe two magiſtracies, ib. & ſeq, His power, i. 215. 
Di#atorſbip, why it conld be only of a ſhort duration, i. 27. 
Diſputes between the clergy and the nobility with regard to pro- 
perty, A. 410, 411. | [* | 
- Diſtinftions betwixt the Romans and Franks, eſtablitbed by the 
Salic law, ii. 226, & he 
Diſtributions made g tbe people, in what caſe, i. 64. Danger- 


ous, th. | | 

- Divorce, in what caſe it may be agreeable to nature, ii. 183. Dif- 
ferent from repudiation, i. 325. Definition of both, ib. Law 
of the Maldivians upon this ſubject, i. 326. Of Mexico, ib. Law 
of the Romans upon this ſubject, i. 327. 

Defirines ; we ſhould avoid drawing any dangerous conſequences 

from them, ii. 155. 1 (Falſe), ſometimes uſeful, ii. 156. 
Domain, or crown lands, its neceſſity, ii. 207. Whethet it be un- 
alienable or not, ib. (Unalienable), was uoknown to the com- 
'  mencement of the monarchy, ii. 404. Of what kind it was un- 
der the ſecond race, ii. 345. 5 
Dominion; whether mankind ceuld have an idea of it before the 
eſtabliſnment of ſociety, i. 5. 

Domitian (the emperor) ; the effect which his eruelties had in re- 
gerd to- the people, i. 33. He orders the vines in Gaul to be 
pulled up, ii. 50, $1. A ES 

Doweries of women, different in diſſerent governments, i. 1 35, 136, 

Duels, puniſhment againſt, ii. 261, 263. 

Duties, eſlect of their weight, 4. 68, Sce Taxes. 
1 Fe "3 ver 33 
; E. ans : ? 

Eaſt (people of the), why their empires are ſo eaſy to govern, i. 22. 
Why t are ſo attached to their religion and cuſtoms, i. 283. 

Eaid of Piſtes, its epocha, ii. 230. By whom publiſhed, ib. In- 

- ferences drawn from this edict, ib. | | 


F 


Education: (laws of), to what they ought to be relative, 1 35, 36. 


Different in each government, i. 36. Their principle, ib. In mo- 
norehies, when it commences, the virtues it teaches, ib. & feg- 
To what laws it ought to conform, i. 38. In deſpotic govern- 
ments, i. 40. Of what ſort it ought to be, ih. & ſeg. Of the 
oneients, compared with ours, i. 41. Its difference in the dif- 
ferent periods of youth, ib. Ia a republic, of what importance 

it is, i. 42. That which prevailed at Cumæ, i. 158. 
Egypt, its ancient commerce, ii. 34. Trade eſtabliſhed there by 
the Greeks, ib. Continues its trade under the Saracens, ii. 54. 
Election to beneſices, relinquiſhed by the Rings, ii. 418, 419. Of 
Popes, left to the people of Rome, i. 419, (Right of), to the 
crown, 
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cond race, how exerci 423. | 


| _'Embezzlement of the public money, or peculstion, why natural in 


'deſpotic governments, i. 7 Laws againl(t it, i. 382. | 
 Employments, whether they ſhould be venal, i. 87. Opinion of 
| ſome ambors in regard to the venality of employ ments, ib, 

England, its direct end or view, i. 187. Principles of its conſtitu- 

tion, i. 199, & /eq, Effects of this conſtitution with regard: to 
the character and manrers of the Engliſh, i. 38s. io the end. From 
whence it took the idea of its government, i. 201. Its ſpirit with 
reſpect to commerce, ii. 6. Its conduct contrary to that of other 

; nations, ii. 5. In what manner judgment is paſſed in that coun- 

try, i. 94. (Laws of), in relation to particular merchaudiſes, ii. 10. 

Engliſh, what they have done to favour their liberty, i, 20. In what 
; they ere liable to loſeit, i, 30. What ſort of people they 

would be if they were to loſe it, i. 20, 21. Why they could not 

eſtabliſh a demoeracy, i. as. They were obliged to retuun to a 

regal government, ib. The uſe they have made of religion, com- 
merce, and liberty, ii. 9, More eaſy to be overcome at home 
than abroad, i. 166. . | 
' Fphori, magiſtrates of Sparta, their functions, i, 65. 

E pidanmians, how they regulated their commerce, i. 44. 
Equal (the love of), what it is; its effect, i. 30. Haw it is ex- 
cited. i 52. Whether it is to be found in monarchies, ib. How 
eſtabliſhed in a democracy, i. 33. Among families, neceſſary in 

an ariſtocracy, i. 66. Ceaſes among men 2s ſdon as they enter 
into ſociety, i. 6, and 141. (Extreme), as dangerous as the defect 
of equality, i. 138. (Real), whether it be caſy to eſtabliſh, i. 55. 
When it can be ſuppreſſed, i. 56. Dependent on ſrugality, ib. 
Of the people of a republic compared with that of the objects of 
a deſpotic prince, i. 94. Stu 

Eſtheatage (right of), its origin, ii. 53. W : 
Eſſenes, a particular ſet among the Jews, ii, 146. | 
Ejtabliſbment of the French .monarchy, a book criticiſed in this 

work, i. 341, and 375. Refutation of this author's ſyſtem, it. 
376, et ſeq. ; a 
Eunuc hs, are conſidered as citizens only by a kind of hon, i. 312, 
313. Raiſed to magiſtracies, i. 313. Married, and why, 75. 
Europe, its power, ii. 62. Its ſtate after the deſtiuction f the 
Romans, ii. 133. How it was repeopied after Charlemagne, ii. 
134. Its actual ſtate, ii. 234. Leſs ſubject to revolutions than 


Aſia, 1.334. © 15 | | 
Exchange, what it is, H. 74, end 77. Idea of it by the example of 


Holland, ii. 98, et ſeq. Different ſituations of it; whether the 
ate loſes or gains in ſuch a ſituation of theiexchange, ii. 8, ct 
ſeq. It tends to a certain proportion, ii, 83, 84. The various 
turns in its courſe, ii, 80. Its utility, ii. 92. Advantage which 
merchants have ia ſending money abroad when the exchange is 


below par, ii. 83. In what caſe money may be ſent abroad when 
the exchange is at par, ib. (Letters of), by whom invented, 


W Excluſion 
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Ercluſton from the ſucceſſion to the throne, in what caſe. it may be 
applied to the next heir, ii. 207, | 

Executive power, in what manner it limits the legiſlative power, 
i. 196. To whom it ought to be intruſted, i. 19 4. To whom it 
was intruſted among the Romans, L 216. How it is employed, 
i. 188. ; Set 4 


F. 

Faith, Punic, ii. 44. 

Family, (particular), how it ought to he governed, i. 36, and 46. 
What perſons compoſe it, ii. 106, (Names of), their advantage 
over other names, ib. 

Famines, frequent in China, i. 157. 

Fannian law, the deſign of it, i. 135. | ad 

Farmers of the revenues, whether they are advantageovs to a fate, 
i. 2 Whether it be proper to render this profeſſivn honour- 
able, 19. | | 

Forming of the cuſtoms is deſtructive to trade, becauſe, of its exzc- 

tions, ii. tr. (Of the revenue), whether it is preferable to the 
adminiſtration cf them, i. 275. tan wwe 

Jeb (blind), whether it be the cauſe of the productions of this 
world. 1.1, | | . | 

Fathers, whetber their conſent is neceſſary for marcipgs, i. 208, In 
what country they are puniſhed for the ei imes of their children 
i. 116. | 

Fear, how it juduces mankind to aſſociate, i. 5, 6. The principle 
of deſpotie government, i. 32. | 

Fecundity, more conſtant in brutes than in the human ſpecics, ii. tog. 

Fertility of à country favourable to. a monarchical goverument, 
i. 339. Its effects, i, 341. N n 

Feſtivals, too emmon at Athens, ii. 158, Ought to be relatiye to 
commerce, ib. 

Feudal laws, at what time they, appeared, ii. 327, 328. Fheir 
effects, ij, 328. Their ſource, ib. 3 


Faderety/(biinces) preferve's delete me. Le. 


Fiduciary bequeſt forbidden by the ancient Roman law, ii, 215. 
Fiefs, whether they were known to the aricient Germans, ii. 33 
Advantage of them, ji. 405. Changes made in them, ii. 436. 
At will, ii. 352. Why they beeame hereditary, i. 90. Of re- 
- ſumption, ii. 407- Nature of them after the reign of Charles the 
Bald, ii. 439, 442. Perpctuity'of them eſtabliſhed in France ear- 
Yier than in Germany, ii. 443. Why they have changed leſs in 
Germany than in France, ib. Civil laws upon this ſubject, 
ii. 482. Their origin, ib. What it is 4 diſmember a fief, ii. 449. 
{Inheritance of), its antiquity, ii. 404. Its eſſects in regard to 
the regal power, ii. 437- and in regard to the laws on ſucceſs 
ſions, ii. 452, 453- ln regard to the laws of the Bavarians, ii. 
234, 235» | 3 
Fines, uſed in judgments, ii. 226, 234, 268, 274, 276. In caſes 
of appeal, ii. 483. | 
Fines of alienation (right of), how eſtabliſhed, ii. 448. 
— goods, what is underſtood by them, ii. 3. 
0 L. II. Rx PFlerins, 
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Flerins, {Dutch money), its value, ii. 78. 

Foe, legiſlator of the Indians, explication of his dactrine, ii. 183. 

Funtenay (battle of), the conſequence of it in regard to the fgudal 
laws, it. 435- 

Force general), in'whoſe hands it may be placed, i. 7. Defenſive 
of ſtates, i. 184. Offenſive, i, 168. Relative of ſtates, i, 16). 

Fermoſa (iſland), at what age the religion of that country permit 
the women to bring their children into the world, ii. 115. 

Fortune, law of honour upon this ſubjeR, i. 39. 

Frante, number of its inbabitauts under Charles IX. ii. 134. Lay 
made in this country to encourage propagation, ii. 135. Howit 
was governed formerly, ii. 217. (Trade of), whether it is pro- 
per it ſhould be carried on by the nobility, ii. 15, 16. Judgment 
of the practice of this kingdom upon this head, ii. 17. 

-Frankneſs, neceſſary in morals, i. 36, cf ſeg. 

Franks (Ripuariar.), united with the Sslian Franks, ii. 221. Their 
conqueſts, ii. 221, and 331. How they diſpoſed of them, ii. 33z, 
Whether they were friends of the Romans, ii. 226, 227. Whe- 

cher there were ſeveral orders of citizens among them, ii, 381, 
& ſeq. See the word Ripuarians. 

Fredum, what it is, ii. 364, ct ſeq. In what caſe it could be de- 
manded, and in what caſe it conld not, ii. 36s. 

Freedmen, their duty towards their patrons, i, 311. How they were 
treated at Rome, i. 312. More honoured ſometimes than the 
free-born, ib. (Of the Volſci), their boldneſs, i. 311. Employed 
in the ſea-ſervice by the Romans, ii. 48. 

French, why they never could preſerve their conqueſts in Italy, 
i. 177, et ſeg. 

Frugaliiy, a ſometimes for avarice, i. 26. (The love of), its 
effect, i. 51, et ſeq. How jt may be excited, i. 52. Ways to 
maintain it, i. 7. as 

| 6 17 8. * a 8 

Gallantry, in what caſe allowed by honour, i. 56. Its origin, ii. 258, 

What it is, ib. How it increaſed, ii. 259. [ 

Gaul, conquered by the Germans, ii. 332. Diviſion which the 

conquerors made of it, ii. 333. 

Genera (law of) with regard to the children of debtors who die 

inſolvent, ii.13. __ | 

 Geaoa republic, propoſed as a model, i. 16. 

Germans, how they practiſed hotpitality, ii. 3. Their laws in rel 

tion to paniſhmeuts, i. 135, and ii. 71, Kind of flavery admitted 

amongſt them, i. 302, Their marriages, i. 359. How they were 
declared of age, i. 360,,ct ſeg. What authority they gave to their 

princes, i. 363. Reconcilements eſtabliſhed amongſt them, ii. 153, 

"© ſeq. Their ſenſibility in regard to the point of honour, ii. 256, 

et ſeq. Influence of their manners on their laws, ii. 224, and 244 

et +9. Their ancient manners, ii. 328. 8 

Hern ery (empire of), why. elective, ii. 446, Its government com- 
red with that of Holland, Cc. i. 161. % 

5 i, why inclined to marry, ii. 110. Whether the number of 

_ « them excecds that of boys, Ii. 312. Sold in China, ii. 125. — 
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ceed to certain crowns, and not to others, ii. 450. Reaſon of 
this diſſerence, ib. Since what time they have tucceeded to fie ſs 
in default of male iflue, ii. 449. A law which obliges them to 
declare their pregnancy to the magiſtrate, ii. 182. 
Glory, or magnanimity, whether it is to be found in a deſpotic go- 
vernment, 1. 71. | 
Ged, author of the laws by which he has created the world, i. 2. 
Cold, whether it be real wealth to have a great quantity of it, ii. 63, 
and 66, Prohibition of uſiug it in ſaperfloicies, ii. 66. Cauſe of 
the greater or letler quantity of gold «hd filver, ii. 72. (Coaſt), 
whether the Carthaginians failed as far as this-caalt, ii. 45. 
Godt, or eſtate, (diviſion of), in what caſe it may be uncquzk 
amongſt children, i. 68. (Ceflion of), in what government it 
may take place, i. 78, 79. Whether it was eftabliſhed at Rome, 
i. 79. Eccleſiaſtie or church lands, how they were converted into 
hefs, ii. 408. (Diviſion of), i. 189, 190. g 
Government, the mcſt conformable to nature, i, 7. to a ſingle 
town, i. 15 3. How many ſpecies there ate, i. 9. Definition of 
each, ib. Its nature different from its principle, i. 23, Its priu- 
ciple, what it is, i. 23, eg. From wheicice the principle of 
each government is derived, i. 24. (Moderate), how it is ſup- 
ported, i. 33, 34. Whether deſpotic power is ſupported in the 
ſame. manner, i. 33. Cauſe of its corruption, i. 138. Ealy to 
princes, who leave all management of affairs to a miniſter, i. 22. 
Example of a pope to this purpoſe, ib. (Domeltic), to whom it 
is intrulted in the Ext, i. 325. Its influence iu the political go- 
vernment, i. 108, 
Gown, or long robe, (dignity of), what rank it holds in France, 
li. 86, 7. #: 
Gracchi, they chauge the conſtitution of Rome, i. 222. 
Grandeur (idea of), anuexed to the military profeſſion, i. 39. 
Gravina, his defiuition of the political and civil ſtate, i. 7. 
Greeks, their cxcrciſes, i. 47, 48. Effects thereof, i. 48. Their 
articular inſtitutions, i. 42. Reflection on theſe inſtitutſone, 
j. 45. Ia what manucr they pronounced judgment, i. 94. Iheit 
policy to hinder too great a multiplication of inhabitants, ii. 16, 
119. (Firſt), what fort of people they were, ii 154. 
Grilles refuſes to aflafſinete the duke of Guife, i. 39. 
Guardians of morals, i. 60. Of the laws, 15. 
Guardianſhip of a nobleman's children chfferent from tutelage, di. 
4509. la what it conſiſts, ib. 
Guudebald, his covſticution, how received, ii. 266, 
Gymnaſtic exerciſes, the only employment of the Greeks, i. 47. 
Their eſſect upon people's minds, i. 48, ard 148. What opinion 
the Roim ans had of them, i. 149. 


H. 


Hauniſ a his conqueſts fatal to the Carthaginians, i. 174 M tives 
ot Hanny's conduct in regard tv him, id. The Carthaginiaas 
complain of bim to the Romans, i. 27, | 

Hauns, his navigation on the ocean, ii. 42, 43. Whether this re- 
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lat ion be worthy of credit, ii. 43. Anſwer to the objections made 
againſt it, ii. 44. 
Harmony. neceflary between the civil laws, &c. and thoſe of reli. 
ion, ii. 150. | . 

| 872 (orders of), inſtituted by Jnſſinian, i. 389. Civil laws of the 
Tertars upon this ſubj ct, i. 381. | 

Helotes, their employment among the Lacedzmonians, i. 4). 

Henry VIII. his laws, i. 241 aud ii. 182. a 

Hi milce, a Carthaginian chief, runs his ſhip a-ground, ii. 46, 4). 
His novigation and ſettlements, ib. 

Hebbes, his opinion refyted, i. 5. ; 2 

Holland, regulates the exchange of other nations, ii. 78, et ſeg. 

ollariders, or Datgh, their ſettlements in the Eaſt»Indies, ii. 59, 

and 68. 1 | J 

Homage of vaffils, ii. 450. How eſtabliſhed, ii. 481. 

Honeſt men; whether the lower ſort of people can be honeſt, when 

the leading men of the nation are knaves, i. 30. What is neceſ- 
ſary to make a man honeſt, ib. 

Hoeaer cal rizhis in the churches, their origin, ii: 420. 

Honour, principle of monarchical government, i. 30. What it is, 
i5, Uſeful though falſe, i. zz. Whether it takes place in deſpo- 
tic governments, i. 31, 32. Laws of, ib. and 39. Its whims, 
i. 32, and 48. What actions it authariſes or juſtifies, i. 36, 37. 
The aim of military people, i. 35. (Point of), i:s origin, ii. 255. 

Hoſpitals, their utility, ii. 137. Deſtroyed ia England by Henry VIII. 
ii. 138. At Rome, #6. 4 | 

H-ſpitality, leſs praQtiſed in trading countries than among barba- 

riaus, ii. 3. Hoſpitality of the ancient Germans, ib. Laws of 
the Burgundian code upon this ſubject, ib. 


_ 


Hugh Capet, how he obtained the crown of France, ii. 445, & ſeg. 


Human laws, their nature, ii, 181. 

Hungary; nobility of this country, how ſerviceable to the houſe of 
Auſtria, i. 146. 2 | | 4: 

Huniing, its influence on manners, i. 48. " 

Hu/bands, advantage they might have at Rome, i. 384. and ii. 124, 
et ſeq. and by the laws of the Viſigoths, i. 384. Puniſbed 
among the Romans for the incontinency of their wives, i}. 203, 


- 


One wife permitted to have many huſbands, i, 316, 3175, Their 


privileges, ii. 12.3, & ſeq. 
| | 4 J. 

Japan, its trade compared to that of Poland, ii. 19. The impo- 
tency of its laws, i. 107 Its rigorous laws, i. 293. How rigidly 
theſe laws are obſerved, i. 207. and ii. 150. 4 

Japaneſe, with what nations they trade, ii. 8. Their education, 
i. 108. What they think of pecuniary puniſhments, i. 115. What 
kind of children have a right to inherit in their county, ii. 107, 
Cruelty of their emperors, i. 109. They hate Chriſtianity, ii. 178. 

Why, ib. ** 3 | 

Taxartes, change which happened to this river, ii. 26. 


„ 
* 


ichthyophasi, ii. 36. | 
* Tdolatty, ii. 140, and 141, 
Tealouſy 


47. 


„ 
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ealouſy (two ſorts of), definition of esch, 3. 324. 

ews (ancient), their commerce, and how they loſt it, ii. 27, 28. 

How far their ſteets went, ib. "The end of their law, i 187, 
Jews (modern), commerce was transferred to their nation, ii. 55. 

They invent letters of exchange, ii. 57. Expoſetl to the caprice 

of other nations, it. 35, and 56. Hl uſed in Englaud, ii. $5. 

Laws of the Viſigoths againſt them, ii. 233. 52 
Vlaſion, or deceit, neceſſary in laying duties on merchandize, i. 265. 


and 268. f 


| Immunities, common both to clergy and laity, ii. 375. Of chur- 


ches, what is underſtood thereby, ii. 369, and 370. 

Impoſts. Sce Taxes. | 

Impunity, eſtabliſhed under ſome Greek emperors i. 118, 

Tacontinency, contrary to nature, i. 324 Publig, the conſequence 
of luzury, i. 135. 5 

Indemnity, in what caſe granted by the public to private people, 
ii. 20. Right of indem aity, ii. 169. 

India, trade which the Romans had with that country, ii. 20. 
Whether it was advantageors to them, ii. 52. What trade we. 
carry on there, ii. 20. Nature of the trade of that country, i. 21. 
How far the Greeks penetrated into that country, ii. 38. Whe- 
ther they were the firſt that traded thither, . 34. Anciently 
ſappoſed to be uninhabitable, ii. 35. Different ways to go there, 

ii, 28, The ancient paſſage to that country, ib. et g. At what 
time of the year they ſet upon an India voyage, ii. 39. How long 
they were upon the voyage, ib. Conſtruction of the veſſels of 
that country, ii, 29. eee 

Indians, their manners, ii. 21. Their character, i. 294. Their 
prejudices, ii. x57. Contradiction in their character, i. 281. Cauſe 
of their inaction, i. 283. and of their lazineſs, i. 284. Obliged 
to marry, ii. 1090. Why their laws are ſo mild, i. 294. 

Indus (river), ii. 34, and 35. 

luduftry, means of encouraging it, i. 286. Of maakind, improves 
the earth, i. 343. | 8 

Inequality in a democracy, what may be the motive of eſtabliſhing 
it i. 56, (Exceſlive), the ſource of diſorders in an ariſtocracy, 

. 62. 

Infranchifement of ſlaves, the great circumſpe&tion it requires, i; 310. 

Inberitances, in what caſe it may be forbidden to have two, i. 53+ 

Inquifit.on (court of), whence it took its laws, ii. 224. Abuſe of 
this court, H. 192. ; 

Inquiſitor of Venice, i. x7, and 197. A 

Inguiſitors of Spain, &c. a remonſtrance made to them, ii. 195. 

Ititutions of a ſingular nature, eſtabliſhed among the Cretans;,3:43- 
In what caſe they may be of ſervice, i. 45. | 

Inſtitutions of St. Lewis, how long they laſted, i. 290. Reflection 
on theſe inſtitutions, ib. and 291, et ſeg. Whether the work 
now extant under this name be that ot St. Lewis, ii. 298: Why 
it is attributed to him, ii. 292, 293. Deſec of this compilement, 
ii. 295. Its good effects, ii, 296 

Inſult offered by a prince to his ſubjects, the bad conſequenee that 
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I furredlion, what it was, and by what people it was practiſed, 
1. 147 <4 ſe g. | 

Intail, or ſubititution, dangerous in an ariftocracy, i. 65. Its in- 
fluence on commerce, i. 67. (Vulgar), i. 389. (Pupillar), ib. 
In uſe among the Romans, ii. 312. 

Intereſt (lending upon), whether it be bad in itſelf, ii. 99. Whe- 
ther it be the ſame thing as uſury, ii. 99. Greater by ſea than 
dy land, ib. Reduced after the diſcovery of America, ii. 73. 

Taterpretation of laws, in what caſes it does not take place, i. 94. 

Intriguing, in what caſe dangerous, i. 15, Forbidden at Rome, and 
upon what occaſion, i. 210. N 

Tflanders. See Iſlands. ' 

Iſlands (inhabitants of), their genius, i. 341. | 

Judges, from what gyder they were choſen at Rome, i. 149, and 
222. Change made in this article by the Gracchi, ib. - Of what 
condition they ought to be, i. 191. Exception againſt a certain 
number of them, i. 199. At what time they began to judge 
alone, ii. 302. The king's judges, ii. 367. 

Judgments given by the prince, the ſource of abuſes, i. 99. They 
ought to be fixed and regulated according to the letter of the law, 
i. 190. (Extraordinary), i. 218. How they were paſſed at Rome, 
i. 94. How in England, ib. How in France when the cuſtom 

of judicial combats prevailed, ii. 270. Manner of paſſing judg- 
ment in a monarchy, i. 98. By commiſſioners, i. 282. By peers, 
aboliſhed, ii. 302, e ſeq. By the crofs, at what time they were 

in uſe, ii. 252. By whom aboliſhed, ib. 

Judicial power, to whom it ought to be given, i. 190. How it may 
be toftened, ib. Whether it ſhovid be united to the legiſlative 
pewer, i. 197. To whom committed amoneſt the Romans, i 217. 

Julian laws, againſt adulterers, i. 133. agiinft bigh treaſon, i. 240. 
Limitations made to this law in regard to crimes of high treaſon, 
i. 239, and 240. | 

Julian, the emperor, canſcs a famine at Antioch, ii. 75. His great 
qualities, ii 147. 

Juri ſdittion of the lords, il. 387. Of the counts, ii. 357, 358. Ex- 

tent of the latter, ib. (Territorial), how the clergy obtained it, 
i. 370. Extent ot the latter, 16. (Patrimonial), ii 368. Privi- 
lege ot juriſdictions, its origin, ii. 367. Annexed to the fiefs, ib. 
Its entiquity, ii. 372. Whether it was uſurped by the lords, 
ii. 369, and 372. | 

Fuſtice (relations of), antecedent to laws, i. 3. Examples of theſe 
relations, ib, (Set forms of), ne ceſſary to liberty, ii. 308. In 
what caſe they are contrary to it, ib. In what ſenſe there are too 
few of theſe forms, i. 92. (Set forms of),” at the time of the ju- 
dicial combats, ii 289, et ſeq. and 262, et ſeg. 

Ju ſtimas {emperor ), puts a ſtop to the ordinary courſe of juſtice, 
i. 99. Conſequences thereof, i. 160. He aboliſhes a law of Con- 
ſtantine, ii. 126. Laws of his enacting, contrary to the Papian 
law, ii. 130. His laws on divorce, ii. 291. On the ſucceſſion of 
women, ii. 219. | 
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Kings of Rome, their authority, i. 206, ef ſeg. Of the Franks, 


what they made uſe of for a diadem, i. 359. Their marriages, 


ib. When they became of age, i. 360. Why the time of ma- 
jority changed, i. 362. Formalities obterved at their becoming 
of age, i, 360, 361. At what age they were capable of govern- 
ing by themtelves, ib. 

Kuigh 

Qt of this innovation, ib. They were made farmers of the 

public revenues, ib. | L 


is (Roman), obtained the judicial power, i. 223, et ſeq. Bad 


I.. 


Lacedemonians, laws which Lycurgus gave them, i. 42, and 47. 


Happy with their laws, i. 133. They bmit the laſt to the 


Macedonians, i. 43. End or view of theif government, i. 187. 


How many citizcus were obliged to be at their aſſemblies, i. 10. 
Irrcgular puniſhments eſtabliſhed at Lacedzmon, i. 103. Charac- 


ter of theſe people, 1. 369, 


Lands (diviſion of), why eſtahliſhed by ancieat legiluors, i. $2." 


In what caſe it may take place, ib. and 38. How it may be ſup- 
ported, i. 53, and 33. Whether it wis proper to make a new 
one when the old one was c-\nfounded, i. 124, , Re-citabliſhed by 
Servius Fullius, ii. 212. Between the barbarians and the Ro- 
mans, ii 335. Ilow it was regulated, ib. Whether it is ſufficient 
that this d. viſion be equal in democracies, i 36. (Cnlivation” 


of), its advantage, ii, 67. Its relation to liberty, i. 339, State of 


the people who do not cultivate their lands, i. 344. (Sale of), 


judgment of the laws by which it is prohibited in certain coun- 


tries, ii. 93, and 94. Given io the church, ii 340. Ceuſual, 
ii. 349. Which ere beit peopled, ii. 213. | 


Law (Mr.), his ignorance both of a republican and a mouarchical 


conſtitution, i. 21. 


Laws, what they are, ji. 1 (Of all beings), ib. Poſſible before 


monarchy, i. 29. (Stile of), what ſort it ougbt to be, ii, 320. 


there were intelligent beings, i, 2. (Primitive), of patticulat iatel- 
ligent beings, i. 3- (Natural), i. 4. (Poſuive), i. 6. (Political 
and civil), they ought to be adapted to the people for whom they 
are made, i. 8, and 381, 332. (Civil), mote ſimple in deſpotic 
government than in monarchies, i. 89. Sometimes contrary tu 
the laws of nature, ii. 282. (Crimioai), leis ſimple in monarchics 
and in republics tnan in detpotic governments, i. 92. Penal in 
point of religion, ii. 173. Their effecl, ii. 174. (Divine), ii. 181. 
(Sumptuary), i. 121. (Ancient French), i. 104 :(Pertonal);of 
the barbarians, ii. 224. Origin of theic laws, ib, Relative ta 
the eſtabliſhed goverament, 1.8. to the principle of euch go- 
vernment, i. 23. to the diſtempers of the chmaze, i. 288. to the 
occupations of mankind, i. 343. to manners and cuſtoms, i. 381. 
Other relations of laws, i. 9. Conſidered in their relation to com- 
merce, ii. 1. to money, ii. 68. to the number of inhabits ats, 
ii. 104. By which mankind are governed, ii. 280. (Multiplicity 
of), uſeleſs in a deſpotic government, i. 22, aud go, & jeg. Uſe- 
ful in a-monarchy, i. 89. They ſupply the place of virtue in a 
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(Compoſition of), rules to be obferved therein, ib. et ſeg. How 
they become uſeleis, ii. 324. Whether thoſe which appear the 
ſame have always the ſame effects, ii. 311. Whether they have 
always the ſame motive, ii. 312. (Good), whether they always 
produce good effects, i. 416. Whether they * to correct eve- 
ry thing, i. 368. Contrary to the views of the legiflater, ii. zog. 
Which deprive a ſingle perſon of liberty, to preſerve it for the 


whole community, i. 249. Prohibiting people from keeping 


above a certain ſum of money in their houſes, ii. 311. 

Law sf nations, whether all countries have one, i. 7. Why it is 
not ſo ſtrictly obſerved by deſpotic princes as by others, i. 73. 

The only one followed by people who do not cultivate the earth, 

i. 345. | 

Laws of the Lombards, ii. 212. Idea of thoſe laws, ii. 231. 

Laws of judicial combats, ii. 259, & ſeg. 

Lazinejs of people, its cauſe and effects, i. 370. (Of the ſoul), 
from whence it riſes, ii. 150. | 

Learning, dangerous in a deſpotic government, i. 40. 

Legiſlatrve body, whether it ought to be always aſſembled, i. 195. 

hether it can aſſemble of itſelf, ib. Whether it has à right :0 
"ſtay the executive power, i 196. Whether it ſhould have a right 
of judging the executive power, ib. Its authority with regard to 
the levying of money, i. 199. with regard to the armies, 1. 200. 
To whom intruſted at Rome, i. 214. 

Legiſlators, how they confine man to his duty, i. 4. With what 
ſpirit they ought to eompoſe their laws, i. 49. and ii. 308. What 
they ought to do in regard to the vices of the elimate, i. 283. 
What regard they ought to h- ve for the nature of things, ii. 325. 
Their paſſions influence their laws, ii. 327. 

Lending at interelt, ii. 99. Whether it be lawful, il. #5, and 103. 
By contract, ii. 99. See Intereſt. 

Lenity, the effect of mediocrity ; in what government it is to be 
found, i. 102, | | 

Lepers, laws of Rotharis againſt them, i. 288. 

Leproſy, in what countries it was known, i. 288, Laws of the 
Jews upon this ſubje, from whence borrowed, ib. By whom 
brought into Europe, ib. et ſeg. 

Lewis (St.) abolithes judicial combats, ii. 277, Cha the law- 
proceedings of his time, ii. 278, His inſtitutions, ib. and 290. 
See Inſtitutions. His'regulations with regard to the courts of the 
barons, ii. 279. How they were received, it 280. He cauſcs 
the books of the Roman law to be rranſated, ii. 293, and 295. 

Liberty, abuſe of it, i. 251. Reſtored io the Romans by Sylla, 
i. 25. Natural to the northern nations, ii. 22. Inſupportable to 
ſome nations, i. 366. (Extreme), dangerous, i. 141. (Of com- 
merce), in what it conſiſts, ii. 10. How deſtroyed, ib. (Political), 

its different fignifications, i. 138. In what it confiſts, i. 186. Its 

relation to the conſtitution of the government, i. 284, and 185. 
Its relation to the ſubject, i. 228, & ſeq. (Civil), whether it al- 
ways follows politieal liberty, i. 229. (Þhiloſophical), in what it 
conſiſts, vb. : 

Liciniou law, the deſign of it, i. 138, and ii. 102. 

ee", | Littgious 
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Litigicus people, roughly bandled in Turkey, and why, i. 93. 

Lotds, obliged to adminitter jattice, ii. 275, and 373, & ſeg. How 
appealed of default of juſtice, ii. 276. How they pleaded againit 
their vaſſals, ib. et ſeq. Obliged to defend the judgment ef their 
court before the lord-paramount, ii. 282. How they 10ſt their 
privileges, ii. 303. Whether they judged alone, it. 359. Origin 
of their juriſdiction, ii. 367. 

Lt (gp of), defective in itſelf, i. 13. Amended by great le- 
iſlators, ib. Ought not to take place in an aridocracy, i. 16. 
Lucca, for how long the magiſtrates of this republic are choſen, 

i. 18. 

Luxury, ſapport of commerce in a monarchical government, ii. 4. 
(Source of), ii. 24 and i. 118, e/ ſeq. (Effect of), i. 119. (Com- 
merce of), anciently eſtablithed in Aſia, ii. 44. (Proportion of), 
to the riches of the ſtate, i. 119, et ſeq. to the bigneſs of towns, 
3. 120. (Bad eſſect of) in a democracy, i. 121. Its progreſs 
among the Romans, io. Neceſſary in a monarchy, i. 123, and 
124. and in deipotic ſtates, i. 124. Neceſſary in England and 

France, i. 126. (Of religion), ii. 170. 

Lycians, idea of their republic, i. 162. Their republic compared 
to that of Holland, ib. 

Lycurgus, judgment of his laws, i. 42. What they ſuppoſe, i. 43. 
Their effects, i. 60. Compared to Mr. Penn, i. 43. 


Lydians, ſabdued by Cyrus, how treated by this prince, i. 17898. 


Lye, puniſhed with death in Japan, i. 10. Why to give the lye'is 
reckoned an affront, ii. 255. 


Lyſander, how he treats the Athenians whom he had taken priſon- 


ers, i. 106, The reaſon he gives for his conduct, i. 107. 


Machiavel, to what cauſe he attributes the loſs of the liberty of 
Florence, i. 96. 4 : he 2 
Machiaveliſm; we begin to recover from it every day, ii. 57. 


Machines, uſeful for ſupplying the labour of man, i. yor- Whe - 
ther thoſe which render the manufactures more limple are always. 


* 


uſeful, ii. 114. 
Magicians, odious to ſociety, i. 235. A certain magician puniſhed 
in conſequence of a revelation made to a'biſhop, 10. 
Magiſtracy, how its power may be compounded, i. 17. Its dura- 


tion, how fixed by the legiſlator, i. 18. Whether a ſubject ſhouid- 


be forced to accept of it, i. 84. (Civil and military), i. 86. 

Magiſtrates, ſubject to the laws in a democracy, i. 24. Of Athens, 
examined before and after their mayiſtracy, i. 14. In what go- 
vernment a ſingle magiſtrate may be allowed, i. too. 

Mahomet, his law in regard to reconciliations, ii. 153. to the uſe 
* wine, i. 286, Whecher this law is proper for northern climates, 
287. 

Mabometans, why they puſhed on their conqueſts with ſo much 
Eaſe, i. 272. Zealous for their religion, ii. 179. They pervert 
the uſe of livery, i. 303. Their contemplative life, ii. £48. 

Majority, or becoming of age, begins carter in warm countries, 


1. 78, 
Man, 


- 
* 
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Man (laws of), how they are invariable, i. 4. His ſtate conſidered 
as that of an intelligent being, ib. Conſidered after the eſtabliſh. 
ment of ſociety, i. 6. Born to pleaſe his fellow-creatures, i. 37. 

| (or honour); what is underitood by this word in a monarchy, 
1. 38. , | 

' Manners or cuſtoms, what they are, i. 375, and 376. They are 
unalterable in China, i. 373. How they may be changed, i. 374. 

Manours, ii. 344. 

Nanu fa Furs, always uſeful, ii. 114. 

2 Rat how conſidered by the Romans, ii. 48. and how 

y us, ib. 

Marriage beta een the neareſt relation and the heireſs, why ordaiu- 
ed among ſome nations, i. 53. Where it took place, ib. Be- 
tween brother and ſiſter ordained at Athens, i. 54. And with 
whit view, ib. Between patricians and plebeiaus forbidden by a 
Jaw, i. 62. Defect of that law, i. 63. Why eſtabliſhed, ii. 105. 
Its advantage for propagation, ib. What induces people to it, 
ii. 110. How deſpotic princes abuſe it, i. 77. Subject to the 
laws of religion and to the civil laws, ii. 193. Conſent of parents 
neceſlary tor contraQting it, ii, 108. Forbidden, ii. 194. Laws of 
the Romans to encourage it, ii. 119. Of ſavages aid paſtoral 
people, i. 346. Till what age they were allowed to marry at 
Rome, 11. 125. | 

Marſeilles, its lit uation, ii. 5. Character of its inhabitants, ii. 6. 
Rival of Carthage, ii. 479. Why fo faithiul to the Romans, 
ii. 48. Its riches are increaſed by the ruin of Carthage and Co- 
rinth, ib. Its conſtitution commended, i. 142. 

Mayer (dignity of), rendered for life, ii. 301. Its origin, ii. 40. 
How united to the regal dignity, ii. 420, 4:1. The king's mayors 
diſtin from the mayors of the kingdom, ii. 397. Mayors of the 
palace, their original authority, ii. 402. What they were aftey- 
wards, and at the end of the firſt race, ii. 397, and 402, & /#. 
Their behaviour towards the nobility, ii. 403, C ſeg. 

Ale/als (plated), what they are, ii. 92. 

Men (number of), relative to the cultivation of linds, i. 344 (Free), 
to whom this name was uſually given, ii. 353. Tyeir ſituation 
in the French monarchy, ii. 343. Their military ſervice, ii. 353. 
Rights of the prince in reſpect to them, ii. 359. How they were 

. ſeized of fies, ii. 368, 

Merchants, in what government they have need of a fafe-guard, 
i. 267. Why they are more enterpriſing in republics than in mo- 

narchies, ii. 5. (Companies of), in what goverament they are 

proper, ii. 9. Whether they are always advantageous, ib. Con- 
ſtrained in favour of commerce, ii, 10. Whether it is proper they 
ſhould be admitted to purchaſe a title of nobility, ii. 26. 

ATetal. moſt proper for a common meaſure, ii. 69. 

MAleiemplych. ſis, ii. 157, and 139. 

Metius Suffetins, dict ator of Alba, his puniſhment, i. 110. 

Migration of the northern nations, 1. 340. 

Military employments, whether they ought to be joined with civil 


cmpioy ments in the ſame perſon, i. 85. (Government), eſtablun- 


ed by the emperors, i. 112. (Mer) ought to be checked, i. 8 f. 
Ailing, 


- 
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Militia (French) in the earlieſt times of the monarchy, il. 355, 
ul (water), li. 114. a a 
Mine of precious ſtones, diſcovered in China; why ſhut up, i. 127. 
Of filver in Spain, it. 45, In the Pyrenean mountains, 1b. Of 
Germany and Hungary, i, 307. and ii. 66, Of America, ii. 62, 
& ſeq and 73. How the Indians extract the gold from thence, - 
ii. 63. Calculation of their product, ii. 54. 'T heir uſe, 16, et ſeq, 
Miniſters abler in monarchies than in deſpotie governments, i. 35. 
They ought not to be judges, i, 100. 
Minority, long at Rome, ii. 61, Why, ib, 
Minos, his laws, what they ſuppoſe, i. 45. His maritime power, 
n. 32. 
Moderation, what it is, i. 28, and 62. Neceſſary in ariſtocracy, 
ib. Of the Romans in puniſhments, i. 128. 
Modeſty violated in the puniſhment of crimes among a certain peo- 
ple, and under Tiberius, i. 111. Of flaves, ſecured by the laws, 
i. 393, 304. Natural, i. 323. | 
Monarchs, compared to the ſea, i. 20. Happier than deſpotic princes, 
i. 71, Whether they ought to ſit in judgment themſelves, i. 97, 
98, and 205, 206, How they ought to govern, i. 254. Regard 
which they owe to their ſubjects, i. 256. 
Monarchy ; its laws relative to the conſtitution, i. 19. Nature of 
its government, ib. Its advantage over republics, i. 68. And 
' pver a deſpotic government, i. 69. Its excellency, ib. Its di- 
ſtinctive properties, i. 154. Its end or view, i. 187. Its felicity, 
i. 255. Neceſſity of the intermediate powers, Cc. in a monarchy, 
i. 19, and 70. Neceſſity of a depoſitary of the laws in a monar- 
_ chy, i. 21. How it is corrupted, i. 143. Conſequences of this 
corruption, i. 145, 146. How it provides for its ſecurity, i. 163. 
Whether it ought to make conquelts, i. 196. Whether the au- 
cients had a right idea of it, i. 202, and 204. How monarchies 
were formed, ii, 203. Univerſal, whether it be advantageous to 
' a prince to aim at it, i. 265. Ancient monarchies of Greece, i. 
204. How the three powers were there diſtributed, i, 205, Mos 
'narchy of the kings of Rome, i. 206. How the three powers 
were there diſtributed, ib. French, why hereditary, ii. 446. 
Monaſleries, ii. 199. 2 
Money ; whether the raiſing of it ought to be intruſted to the exe- 
cutive power, i. 199. Its neceſſity, ii. 68, 69, Its uſe, ji. 68, 
&t ſeq. (Ancient) of the Athenians, ii. 69, And of the Romans, 
ib, Ideal and real; definition of each, ii. 71. Ideal; why ſub- 
ſtituted in the 1. of real, ii. 32. Real, in what caſe preferable 
to the other, ib. (Variations of) dangerous, ii. 72, and 86. (Re- 
coining of), its effects with regard to the exchange, ii. 84, With 
regard to the ſtate, ii. 87. With regard to the ſpecie, ib. Alter- 
ed under ſeveral emperors, ii. 92. Proceedings of the Romans 
with reſpe ct to money, ii. 88, and 92. 44 f ö 
Monks, cauſe of their attach meat to their order, i. 30. Of their 
being inclinable to ſeverity, i. 103. Deſtroyed by Henry VIII. 
ii, 138. lu what country their inſtitution began, i. 284. 
Man ſeons, they prevail in the Indian ſeas, ii. 3 
. n Noraliiy 
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Morality (laws of), recal mankind to themſelves, i. 4. Are agrees. 
ble to thoſe of religion, ii. 146. 

Morals, never ſo pure in monarchies as in republican governments 
i. 373, What crimes are prejudicial to them, i. 231, et ſeg, How 
they ought to be puniſhed, ih, Leſs ſtrict now than formerly, 
i. 130, 131. Morals or manners of nations, what they are, i. 375, 
(Change of), cauſe of revolutions, i. 372. Diſtiuct from laus 
and cuſtoms, i. 37s. | 

Morimain (lands in), their origin, ii. 40. 

Meſes. wiſdom of his laws, ii. 166. His laws with regard to 
flaves, i. 309. | 


Mother-country, conſidered in relation to its colupy, ii. 60. Its 


trade with the colony, ib. | 

Moveable eſſects, in what they conſiſt, ii. 18, To whom they 

belong. 1b. kgs 2 : 
Mountains of filver, ii. 45. 

Murder, how puniſhed among the ancient Greeks, ii. 154. 

Muſcorites, why they ſell themſelves, i. 300. 

Muſcovy, its laws an ohſtruction to its trade, ii. 93. Its conſtitu- 

tion in regard to the ſueceſſion of the empire, i. 76. (Emperors 
of), endeavour to moderate their deſpotic power, i. 74. 

Mufic, its influence on manners, i. 46, et ſeq. on ſouls, i. 49. 


Neceſſary among the Greeks, i. 48. 9 


4 N. | 
Nations, how they ought to act towards one another in peace and 
War, I. 7. 

Navigation of the ancients, how far it proceeded, ii. yo. Its pro- 

reis, ib. & ſeg. (Of Europe), its influence on the number of 
Fhabitants of Europe, ii. 134. (On rivers), forbidden by an 
ancient law of the Greeks, ii. 161. | 55 
Negrocs, whether we have a right to enſlave them, i. 298. (Of the 
coaſt of Africa), what ſort of money they make uſe of, ii. 75. 
Nero, ti e emperor, forms a project of aboliſhing all impoſts, i. 276. 
Whether he aboliſhed the duty of the five and twentieth part ari- 
ſing from the ſole of ſlaves, i. 264. 

Nobility; they are invelted with the whole authority in an ariſto- 
£racy, i. 16. A ſenate is necc{ſary among there, ib. Functions 
of this ſenate, ib. How they reſtrain the people in an ariſtocra- 
tical government, i. 28. How they may reſtrain themſelves, 1b. 

- Whether they cuht io offet external diſtinctions, i. 62, Whe- 

ther it is proper that they ſhould ec llect the taxes in an ariſto- 
cracy, i. 64. Means of making them avoid extreme poverty, 
and exorbitant riches, i. 66: What ſhare they ought to have in 
the diſtribu ion of the three powers, i. 193, & ſeq. By whom 
they ought to be tried, i. 197. Diſtinct from the ingenui and 
the ſlaves, ii. 336. They are eſſential to a monarchy, i. 19. The 


relation they ſtand in to the monarch, ib. What is moſt ſtrongly * 


recommended to them by honour, i. 39, Whether they ought 
to be permitted to t;ade, i. 64. and ii. 25. They are the child 
ard parent of henour, i. 67. They are the bond that connects 
the prix ce and his people, id, They are the ſepport of the 
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throne, i. 146, (French), their ſituation, ii. 16. Their antiquity? 
ii. 381. 0 a 
Nobleneſs, requiſite in our virtues, i. 36. | 
Normans, their depredations put an end to the diſputes of the cler- 
and the nobility, ii. 431. _ 1 | 
North (people of the), compared to thoſe of the ſouth, i. 277, 
& ſeq. and ii. 22. Their temperament, i. 278, e ſeg. How they 
are actuated by love, i. 280, They make an admirable ſtand 
| againſt the Romans, and at length ſubvert that empire, i, 282. 
Why ſo much inhabited, i. 340. | 
7 0. a 
0ath, how greatly regarded by the Romans, i. 180. (Trial by), 
in what caſe it might be uſed, i. 382. By what laws it was au- 
thoriſed, ii. 241, et ſeq. Maintained by the clergy, ii. 248, 
el ſeq. | 
4 diff:rent in moderate and deſpotic goveruments, i. 33. 
Recommended by honour, in monarchies, i. 38. What limits 
are preſcribed to it by honour, ib. The moſt paſſive, in what 
overnment it is requiſite, i. 33. What it ſuppoſes both in him 
- 9. commands, and in him that obeys, i. 40. 
economy, the ſupport of commerce in,republics, ii. 4, 5. (Com- 
merce of), in what it conſiſts, it; 4. Whether it is proper for 
monarchies, ii. 4, 5. Nations that have carried on this com- 
merce, ii. 6. Their origin, ib. Whether it is proper to reſtrain 
this commerce, ii. 7. Inflitutions adapted to this commerce, 
ii 9. | 
oll men, honoured at Sparta, i. 59. 
Oppian law, the defign of it, i. x35. Ferment in the ſenate upon 
the women's inſiſting on the revocation of this law, 15. 
Orders of a deſpotic prince, can neither be eluded not contradicted, 


£ 


i. 34. 0 8 1 7 N 
O/iraciſm, according to what laws it ought to be conſidered, ii. 202, 
203, avd 311. Agaiuſt whom it was uſed at Athens, ii. 203. 
Mitchief it did at Syracuſe, ii. 317. 5 
Cxus (river), its ancient ſtate, ii. 25, 26. Why it runs no longer 
iuto the Caſpian ſea, ti, 26. - 


P. 
Paper, its uſe in regard to money, ii. 69. 


Pian law, enacted under Augultus, ii. 122, ſoftened by Tiberius, 


1.127. The deſign of it, it. 277. | 
Paradox of the ancients in regard to manners, explained, i. 46, el ſeq. 
Paraguay, ' propoſed for a model, i. 44. | | 
Paramount (lords), how the right of juriſdiction devolved to them, 
ii. 270. Appeal to their court, ii. 273, ef ſeg. ; 
Pardon of a criminal maſt never be mentioned to the king of Perſia, 
i. 34 The power of granting it, to whom it belongs, i. 98. 
How it is loſt, ib. Its eſſects, ib. (Letters of), i. 114. 
Parliament (French), what kind of juriſdiction it had formerly, 
ii. 296, Made a permanent or fixed body, ii. 297. Origin of 
different parliaments, ii. 296. SAO 5.44 ; 
Vol. II. d 0 Paſſfins 


I N D E X. 
Paſſusns deſcend from father to ſon, i. 42. 


Fatricians, their privileges under the kings of Rome, i. 208. Raiſe 

2 jealouſy, of the plebeians, ib. Humbled by Servius Tullius, 
. 209, 

Peace, in what caſe it would be the firſt law of nature, i. 5, ge- 
tween the Muſcovites and the Turks, motive which hurried the 
Turks to conclude it, i. 73. Between Gelo, king of Syracuſe, 
_ the-Carthaginians, i. 153. The natural effect df commerce, 


En 

BFeculation. See Embezzlement. 

Peers, were made a party in the appeal, ii. 267. Why, ih, Their 
fate, if overcome, ii. 269. Appealed of default of juſtice, ii. 273, 
276. 

Fegu, principal points of the religion of this connt ry, ii. 146. 

Penn (Mr.), compared to Lycurgus, i: 43. The principal aim of 
his laws, 16. 1 

Penance, ii. 148. 

Peneftes, Caves of the Theſſalians, i. 47. 

People, in a democracy inveſted with the ſovereign power, i. 10. 

at they onght to do of themſelves, i. 41. what by miniſters, 

ib. They ought to have the chuſing of their miniſters, ib. and 
of the ſenators, ib. Their diſcernment, ib. and i. 193. Whether 
they are. capable of the adminiſtration themſelves, i. 12. (The 
lower ſort of), onght to be directed by thoſe of a higher rank, 
3. 14. They act throngh paſſion} i. 15. How the diviſion of 
rhe people into certain clafſes influences the government, i, 12, 
Whether they have a right to make laws, and on what occaſion, 
i. 15, In an ariſtocracy, what ſhare they ought to have in the 
govefnment, i. 16. Of whom they receive the laws. i. 28. They 
onght to know what becomes of the public money, i. 64. Diffi- 
cult for them to be virtuous in a monarchy, i. 30, Under a def 
potic prince they are in a ſtate of flavery, i. 12. Cauſe of their 
e . 141. Their fafcty is the ſupreme law, ii. 207. 

Pepin (King), under what pretence he makes himſelf maſter of 
Nenftria and 1 N ii. 409. He becomes maſter of the mo- 
narchy, ib. His laws in favour of the clergy, ii, 413. Divides 
his kingdom among his children, ii. 423. S 

Pepins (the family or the) ſhew a regard to the clergy, ii. 409. 

Periccians, manured the land for the Cretans, i. 47. 

Perſia (kings of), their orders are irrevocable, i. 34. (Cuſtom of), 
with regard to going out of the kingdom, i. 259. 

Perſians, the extent of their empire, ii. 34. Their power reduced 
by the Greeks, . Their commerce, ii. 35. 

Phenicians, their trade, it renders them neceſſary to all other na- 
tion“, ii. 28. 2 | | 
Pit, explication of à paſſage of this author concerning the mar- 

riages of the Athenians and Lacedzmonians, i. 54, 
 Phyſtaans, prniſhed at Rome for their negligence, ii, 319. 
Plague, common in Egypt, i. 289. Laws to prevent its ſpreading, 
14 Behaviour of the Turks in this reſpect, ih, 


Plato, judgment of his laws, i. 42, and 45. His opinion of muſic 
confirmee dy Ariſtotle, i. 46. Of preſents, i. 83. Of the yr 
| iv 
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lity of employments, i. 87. His complaints in regard to trade 
ji. 2. What he ſays of trading towns, it. 14. | 

Plebeians they were made capable of being reiſed to public offices 
at Rome, i. 12, and yet rarely choſen, ib. and i. 150. At what 
time they obtained the privilege of judging the patricians, i. 212. 
Huw they made themſclves maſters of the ſuffrages, i. 211, 212 

Plebiſcita, what they were, i. 214. 

Plularch, his opinion in regard to muſie, i. 46. What he ſays of 
the Thebans, i. 49- 

Ports (ſatirical), puniſhed with death by the decemvirs, i. 121. 

Poland, jadgmeot of its government, i. 19. View or end of its laws, 
i. 187, Its riches and commerce, ii. 19, 19. 

Palice, its regulations diſtinet from the civil laws, ii. 209. The 
detign of ut, ib. 

Politeneſs, neceſſary in our behaviour, i. 36. From whence it is 
derived; i. 37. Where it is moſt generally to be found, ib. It 
is as pleaſing to thoſe by whom, as to thoſe towards whom it is 
practiſed, i. 38. 0 

Polilical le, its definition, i. 7. (State), what it is, ib. (Power), 
what it comprehends, ib. (Body), depoſitary of the laws m 4 
monarchy, i. 21. (Laws), diſtinct from the civil laws, and the 

laws of nations, ii. 205% 4: 


| Bolygamy, its relation to the climate, i. 315, Occaſion of luxury, 


i, 346, Whether it is uſeful to mankind, i. 318. Bad effect of 
polygamy, ib. & ſeq, When once eſtabliſhed in a country, it 
ouyht not to be aboliſhed without ſome precautions, ii. 191. | 

Poniificate, dit inct from the empire, ii. 171. 

Pork, forbidden in certain countries, uſed in others, ii. 260. 

Port (free), uſeful in an economical commerte, it. 9. * 
Portions, or doweries of women, different in different governments, - 
«135. | ; 
Portugueſe, they diſcover the moſt ſouthern point of Africa, ii. 38. 
Their trade to the Eaſt-Indies, ib. They meet the Spaniards, 

ll. 59. 

Poverty of the people, ii. 3. Mow many forts there are, . Effects 
of each, i5. (Of the ſubjects), whether it contributes to render 
families more numerous, ii. 111. In what it conſiſts, ii. 18. 

Power, different in a deſpotic prince and a monarch, i. 35: Has need 
of being checked, i. 187; Three ſorts of power in a ſtate, 15. 
Whether they ought to be united in the ſame perſon or the ſame 
body, i. 188. Etk of this union, i. 189. Effect of their diſ- 

union, i. 199, To whom they ought to be intruſted, i. 193, et 
ſeq. How diſtributed in England, i. 189, ef ſeg. How in the 
Roman republic, i 210, — 222. In the Roman provinces, 


i. 225, e FAA 
Pewer of reſolying and rejectiag, what is underſtood by it, i. 194. 
Ia whoſe bands it ought to be lodyed, ib. ct ſeq. Its uſe, ib. and 
198. ; 
Power of redemption, dangerous in an ariſtocracy, i. 66. Uſeful 
in monarchies, i. 67. At what time it could take place, ii. 453. 
Pretors;. they adviſe new * actions, i. 98, 99. They ſuc- 
- | * | ceed - 
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ceed the conſuls as judges, i. 217,” How they adminiſtered ji 

tice, i. 218. | 

Precepts, what'is underſtood by them, ii 394. Their uſe, ib. By 
whom abolithed, ii 395. Abuſe made of them, ii. 429, el ſeq, 

Precept of religion, diſtin from counſels, ii; 145. 

Preſents, uſcd in deſpotie governments, i. 82. Odious in monar. 
chics and republ.cs, ib. Law of the Romans upon this ſubject, 
1. 83. | 

Preſumptisu of the law, ii. 324. Of the judges, ib. 

Price of things, how it may be fixed, ii. 74 

Pride, is the cauſe of our paliteneſs, i. 37. Of courtiers, its canſe, 
and diff. rent degrees, i. 38. Dangerous in a government, i. 370, 

Prieſts, why i»(titured, ii. 267, 168. Their functions, ib. Separate 
from the reſt of mankind, ib. 

Prinngenicare. See Seniorily. 

Princes, the ſource uf all power in a monarchy, i. 19. In what 
their real power conſills, i. 165, Whether it is proper for them 
to engage in commerce, ii. 14, Their authority in fixing the 
valne of money, ii. 78. Their reſpective ſituation, compared to 
one another, ii. 205. c 6 | 

Principle of government, diſtin from its nature, i, 23. Of demo- 
cracy, i. 24. Of ariftocracy, i. 27. Of monarchy, i. 31, 
Or deſpotic government, i. 32. Effects reſulting from the good- 
neſs and corruption of the principles of government, i. 147, et 
eq. How they are corrupted, i. 138, ef ſeq. Means of pre- 
'icrving them, i. 152, 153, ef ſeg. 

Priſoner (a deipotic prince), loſes all his authority, i. 73. 

Privilges of the nobility, whcther it is proper they ſhould be com- 
muaigited to the common people, i. 67. 

Pri vileges, neceſſary in monarchies, i. 91. (Excluſive), are not 
always proper in trade, 11. 9, 15. | 

Probity of the Roman people, i. 104. | 

Proceedines at law, formerly public, ii. 284. How they became ſe- 
cret, ib. H pocha of this change, ii. 285. 

Proceſs between the Portugueſe and Spaniards, on what occaſion, 
ii 59. By whom adjudped, ib. 

Proſeſſions,. each has its particular lot, i. 27. Whether it is pro- 
per that every ſon ſhould continue in the fame profeſſion as his 
tather, ii, 16. Whether this will make him fucceed better in 
it, ib. | = 3 5 

Progf (negative), in what law admitted, ii. 241, & ſeq. and 250. 

| Rejected by the ſpiritual courts, ii. 252, 253. Is the occaſion of 
the cuſtom of judicial combats, ii. z4z, and 252. Inſuſtciency 
of this proof, it. 249, & eg. | 

Propagation of mankind, how it may be encouraged. by legiſlators, 
ii. 115. Of religion, obltacles it may meet with, ii. 178. 

Proſcriptions, i. 248. PL A 

Pr: ſecutor (public), unknown to the ancients, ii. 287, & ſeg. His 
function, ib. At what time this office begin, ii. 289. 

Profiitution, contrary to prop» gation, ii. 105, & ſeq. 

Public good, in what caſc it ought to take place ot that of the indi- 
vidual, ii. 199. a 


Puniſu ments, 
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puri been, their difference in regard to the nobleman and the 
peaſant, i. 104. In what caſe aboliſhed at Rorke, ib. and 111. 


(Exceflive), their impet fection, i. 109. They are connected with 


the nature of the government, i. 110, Divided into three claſſcs, . 


i. 112. Their nature ought to be proportioned to that of the 
crimes, i. 113, & ſeq. and 231. (Pecuniary),'i. 115. (Corpo- 


ral), ib. Againſt the incontinency of women, i. 133. Of death, 


why lawful, i. 297. Againſt celibscy, ii. 119. Againſt unlaw- 
ful marriages, ii. 126. (Different) againſt folie witneſſes, ii. 314. 


Reaſon of this ditference,. ib. et ſez. Conduct of legiſlators in - 


reſpe& to punithments, i. 102. (Too frequent) are the forerun- - 
ners ot revolutions in China, ib. In what countries puniſhments 
ought to be more or leis ſevere, i. 103. Abuſe that may be made 


of them, i. 106. Of breaking on the wheel, why invented, 


i. 103. Whether it has the deſired effect, ib. Whether they 


ought to be the ſame for thoſe who only rob, and thoſe who add 


murder to robbery, i. 114. Their effect, i. 378. 


. 

Nreſtions in regard to the relation of laws to the principle of go- 
vernment, i. 84, Solution of theſe queſtions, ib. et ſeg. (Per- 
petual), What they were, i. 131, and 224, 222. Efficct of their 
enabliſhment in regard to th. domeſtic tribunal, i. 131. Of fact, 
by _ determined at Rome, i. 218, Of tight, by whom 
judged, ib. | 

B.c/tors, choſen at Rome to adminiſter juſtice, i. 220, 221. What 
ſhare the ſenate had in the nomination of the queſtors, i. 221. 
Of parricide, ib. 

R. | 

Rock,” or torture of criminals, whether it is abſolutely neceſſary, 
i. 113. This prectice rejected in England, ib. and ii. 324. 

Feonſa, how long the magiſtrates of this city continued in their 
office, i. 18. 

Rai llery, in the mouth of a monarch, isl often attended with bad 
contequences, i. 256. 8 

Nraſon, whether there is a primitive one, i. 23. Of laws, of what 
kind it ought to be, ii. 322, et ſeq. 

Recats, to the ſucceſſion, inſtituteæ hy the Salic law, i. 353, & cg. 

Recei vers, puniſhed in the ſame manner as the thief, ii. 315, & ſeq. 
Whether thic law is juſt, ih. 

Pecontiliations; eſlabliſhed by religion, ii: 153. 

Redemption (right af), how eſtabliſhed, ii, 448. 

Regal laws at Rome, whether they were proper for the republic, 
i. 110, Why preſerved by the decemvirs, ib. | 

Reg i ters (public), their original, ii. 304. Called olim, ii. 297. 

Relations; laws are relations derived from the nature ot things, i. 1. 
That of God to the univerſe, i. 2. Of his laws to his wiſdom 
and power, ib. OF juſtice, antecedents to the laws by which 

they are eſtabliſhed, of 

Religion (laws of), remind man of his duty to God, i, 4, (Force 


of) in a deſpotic government, i. 21, 34, and 74. Cauſe of this 


force, ib. What-crimes — 7 directly, i. 231, Its ioflucntz 
23; on 
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on the propagation of the human ſpecies, ii. 130. and on govern. 
ment in general, ii, 140. Falſe religions; which of them nay 
be reckoned the beſt, ii. 139. (Chriitian), what ſort of gi-vern- 
ment is moſt agreeable to it, ii. 1431. Advantage it has over all 
others even in regard to this life, ii. 141 io parti-ul ir over the 
{ Mahomcyan. religion, ib. (Proteſtant), what government it is 
moſt agreeable to, ii. 144 Why it is more ſpread in the north, 
ib, Of Calvin, ib. Of Luther, ib. Of the Tartars of 
Jengeiz Khan, ii. 150. Of the iſle of Formoſa, ib. Of the 
ndians, ii. 151, (Mahometan), agreeable to deſp-Htic govern. 
ment, 11,142. Falſe ones, are ſometimes corrected by the ci. 
vil laws, ii. 152. (Laws of), how they have the effect of civil 
laws, ii. 154 What they ought to inſpire, ii, 157, 158. (Local 
' Jaws of), ii. 159. (Traniplanting of a) from one country to on- 
other, ii. 160. Motives of 2 to different religions, ii. 
162. (Toleration of), iis 172. Coo manded in certain nations, 
ii. 179. (Laws of), ſubordinate to the laws of nature, ii. 188. 
Whether they can regu'ate the civil law, ii. 189, 190. Its in- 
fluence on marriapes, ii. 193, et /cq. g 
Remonſtrances, whether they are permitted in a, deſpotic govern- 
ment, i. 34. Their uſe in monarchies, i. 69. 
Rennniation of the ſucecſſion to the crown, ii. 27. 
Fepreſentatives, choſen by the people, i. 191, 192. For what rea 
ſon, is. Advantage accruing from thence, i. 192, Whether 
they ought to he accountable to their conſſ ituents, ib. What they 
ought to be choſen for, i. 195. | 
Republic, is divided into an ariſtocracy and democracy, i. 10, 11. 
Definition of each of theſe governments, ib. How it becomes a 
monarchy, i. 16. 17. If a ſmall one, whether it can often change 
its mügiſtiates, i. 18. "Phe reglet of its laws is a mark of im- 
minent deſtruction, i. 25. Whether the people in a tepublic are 
always virtuous, i. 35. How it is corrupted, i. 142. Mcans of 
remedying its corruption, i. 149. Its diſlinttive properties, 
i. 152. Whether it be to her advantage to enlarge her territory, 
ib. Whether ſhe can preſerve her conqueſts, i, 225. (Trading), 
an excellent law for her, i. 57. Ot Greece, how many forts 
there were, i. 58. Spitit of thoſe republizs, i. x51, 152. Why 
they flouriſhed fo long, i. 159, 160, (Confederate), what is 
meant by it, i. 160. Advantages _— from it, ib. Whether 
one of the confederate ſtates can conclude an alliance with vt 
the conſent of the others, i. 161. Whether it can make a con- 
queſt over another, i. 173, 174. Ancient republics, a great fault 
they were ſubject to, i. 192. . ba ) 
Repudiation (right of), grarted to men and not to women, I. 325. 
Injuſtice of this inequality, ib. Common at Athens between 
man and wife, i, 327. In what caſe it cannot take place, i. 326. 
When the Romans made uſe of it, i. 328. For what cauſe the 
emperors permitted women to ne this privilege, i. 384. 
Reſcripts of the Roman emperors, ii. 325, 326. Fault fonnd with 
them, 5 Refuſed by ſome princes, ib. Aboliſbed and re- eſta- 
bliſhed, iv. NE | | 
Retaliation (puniſhment of), ia what countries it is moſt uſed, i. 115. 
. * : Limitations 
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Limitations: made therein by the law of the twelve tables, ib. 

Revealing of conſpiracies in what cafe neceſlary, i. 246, 247. The 
crime of not revealing puniſhed in Japan, i. 247. 

Revenge, forbidden after ſatisfaCtion received, ii. 362, 

Revenues of the (tate, how they ought to be fixed, i. 259; 260, 

Revolution of a ſtate, how it happens, i. 59. Whether it is always 
attended with war, i. 10. Rettores the laws to their due vigour, 
i. 210. gr . | | 

Rewards (exceſſive). mark of the decline of ſtates, i. 83, 84. Judg- 
ment of thoſe which were granted by certain emperors, i. 84. 

Nhodes, end or view of its laws, i. 187. | 

Rice, employs a greet number of men, ii. 173, 

K chelitu (Cardinal), bis (pinion concerning the choice of miniſters; 
i. 39, Inſfinu:tes deſpotic goverament, i. 68, and 90. 

Kiches, whether they are always the cauſe of the corruption of man- 
ners, i. 57. In what caſe this happens, ib. Ot the Roman peo- 
ple, i. 64. To what uſe they were applied in the Greek repub- 
lies, i. 122. Of a ſtate, their effect and cauſe, i. 261, and ii. 24. 
Of women, the cauſe of luxury, ii. 220. 

X puarian Franks, their law different from that of the Salian' 
Franks, ii. 240, 24114. * ' 

Robbery, how puniſhed at Rome in freemen, ii. 316, and in ſlaves, 
ji. 317. (Open), puniſhel differently from the private, ii. 316, 
& jeg. Reaſon and origin of this proceeding, ii. 3r7, & ſeq. 

Robe, See Gown. 

Komans, how divided by Servius Tullius, i. 12, 13. How they ſe- 
cure their liberty, i. 210. They loſe their liberty. under the de- 
cemvirs, i. 213. How they recover it, ib. Particular cauſes that 
procured and aſcertained their liberty, i. 251, 252. They retire 
to the ſaniculum, and upon what occaſion, i. 252. Their laws 
in regard to divorce, i. 327. Force of an oath among theſe peo- 


ple, i. 150, Their genius with reſpect to maritime affairs, ii. 48. 


With reſpect ro commerce, ii. 49. Motives of their wars agaiuſt 
the Carthaginians, #6. Their political conſtitution contrary to 
commerce, ib. Extent of their empire, ii. 50. They avoid trading 
with barbarians, ib. Their internal and external commerce, ii. 
51, et ſeq. Their proceedings with reſpect to money, ii. 88. In 

what circumſtances they changed the value of their ipecie, ii. 90. 
Their laws on ufury and lending at intereſt, ii. 100, ef ſeq. State 
and number of the ſeveral nations before they were conquered, 
ii. 117. Effects of their conquering the univerie, ii. 118. Their 
laws to promote the propagation of the human ſpecies, ii. 119. 
Their deſtruction plunges the muverſe once more into barbariſm, 
ii. 133. Their laws een ſuccefſions, ii. 210. From whence they 
are derived, ib. et ſeq. I'hey ſhew themſelves wiſer than the 
Greeks in the-punithment of tyrants, i. 248. How they put a 
{top to the devaſtations of the barbarians, ii. 333. Their ion 
under the F:anks, ii. 335. 

Rome,; the number of citizens that compoſed its meetings was not 
fixed ; inconveniency which thence aroſe, i. 10, 11. Was at firſt 
« friend of arittocracy, i. 17. Ho judgment was pronounced in 
this ci'y is. criminal matters, i.-95. View of its government, 

i. 187. 


| IAN Di £4X; 

i: 187. lis ſtate under the kings, i. 206, 6 ſep. and after their 

expulſion, i. 206. 
Romulus, his laws in regard to the expoſing of children, ii. 131. 


Rules by which the world is governed, i. 2. What theſe are, i}, 
( (Gemeral) in regard to commerce, li. 5. , 


$ 
8. 5 
Sacred laws, allowed the plebeians the privilege of chuſing tribunes, : 
i. 219. | 
Sacrileges (imple); puniſhments etabliſhed- againſt them, i, 231. 
(Secret), whether they ought to be puniſhed, i. 232. Bad appli- 0 
cation of the name of ſacrilege, i. 238: $ 
Salic lands, what is underſto>d by them, i. 352, et ſeg, Whether: 8 
they are the ſame thing as fiefs, is 385. \ 
Salic laws; explication of a paſſage of theſe laws, i. 352. At what | 
ti me they were compiled, ii. 211. Changes they received, ib. 0 
e: ſeq. Difference between them and the laws of the Viſigoths, r 
Cc. ii. 225. Whether they were eſtabliſhed in Burguady and. 8 
| among the Goths, ii. 229, et ſeq. 0 
' Salt, trade with it in Africa, ii. 68.- E | p 
Samnites, how they made ſs long a ſtand againſt the Romans, r 
i. 43- Their origin, i. x37: A cuſtom of theirs with regard to $ 
marriage, i. 136. | | 8 
Saracens invade Gaul, ii. 233. 4X 8 
Sardi nia (king of), his behaviour to thoſe who refuſed to accept of 
public employments, i. 84. _w_ 
Sardinia iſland, its ancient ſtate, i. 340, 34. and under the Car- 
thaginians, i. 341: a 
Satisfattions, ordained by the laws of the barbarians, ii. 359, ei ſeg. 
Laws againſt tho'e who refuſe to give or to accept of ſatis faction, 
ii. 362, 363. Sce Compoſition. 
Savages, extremely timid, i. 5. * i, | 
Saxons, their laws in regard to the ſatisfaction for injuries, ii. 71. 
2 given them by Charlemagne, ii. 222. Their character, 
ii. 223. 
Scar c ty (relative) of gold and ſilver, ii. 77. Effect of this ſcarcity, 8 
1. 77, 78. (Real), it. 77. 
School of honour, where it is, i. 36: 
Sea (Caſpian), what the ancients thought of it, ii. 37; (Red), what 
people traded there, ii. 259. (Indian), when dilcovered, ii. 28. 
(Seleucidi an), ii. 39. Of Antiochns, ib. 
Security of the ſubject, on what laws it depends, i. 229. Crimes 
that diſturb it, how punithed, i. 431. 
Seizing of the perſors of merehants;. law of Solon upon this ſub- 
ject, ii. = Whether this be a good law, ib. In what caſe it is 
right, #6. | 0 4 | 
2 Nicator, what project he formed; chis project examined, : 
ii. 26. . x . 
| Semiramis, concluſion which may be drawn from her immenſe 8 


treaſures, ii. 24. 
Senate, neerſlary in a demoersey, i. 11. Whether it is proper that 
they ſhould have the power to enact laws, i. 13. Os Rome, 1 8 
. / A 1 Ky 
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INDEX 
their decrees had the force of a perpetual law, i. rg. Their au- 

— thority underithe kings, i. 207, and after their expulſion, i. 
214. Of Athens, dillinR from the Areopagus, i. 59. Of Sy- 
racuſe, i. 140. . | 95 

Senators, whether they onght to have a right of replacing the de fi- 
cient members of the ſenate, i. 16. Whether they ought to be 

. for life, i. 59, 

Sentority or primogeniture (right of), „ught not to take place in an 
ariſtocracy, i. 66, How it was eſtabliſhed among the Franks, 

$rvice (double) of the vaſſals to their counts, ii. 356. 

Servitude. See Slavery. | 

Servitudes, they were common in, France, ni 337, et ſeq. 

Scrvilius Tullius, diviſion he made of the Roman people, i. 12, 13. 

Hs alters the coni{itution of Rome, i. 206. IM 

Sexes (the diff rence of), invites mankind to aſſociate, i, 6, Their 
inequality relative to climates, i. 314. k 

Shame, its eff:& upon mankind, i. 105, and 117. 

Shipwreck and eſeheatage (the right of), how eſtabliſhed, ii. 53» 

Ships. See Veſſels. ö 
Siam, what notion its inhabitants have of the ſupreme good, i. 28 3. 

Signor (grand). See Sultan. PETE 

Siuting tund, ü. 96, | 

Sictus Quintus, whether he did right in reviving-the public accuſa- 
tion of adultery, i. 132. | ? | £5 

Slavery, how many ſorts there are, i. 302. (Civil), what it is, i. 294- 

Under what government it is moſt tolerable, i. 295, Contrary 

both to the civil law and that of nature, i. 297+ (Right of), is 
ortyin, i 295, el ſog. and 299. (Political), its influence on civil 
very, i. 300, Ulcleſs'\amongſt us, and why, i. 30 f. ( Abuſe of), 

i. 303. Of the Helotes, i. 302. Why natural to ſouthern na- 
tions, i. 330. and li. 22. (Domeſtic), in what it conſiſts, i. 31 4. 
Of women, is, connected with deipotie government, i. 320. 

Why, ib. er ſeg. Or Alia, compared with the liberty of Eu- 
rope, i. 337. Cauſe of both, ib. ; 

Slaves, whether there are any by nature, i. 30%, 301. Whether 
there is any one virtue belonging to them, i. 40, and 294. Great 
number of them, dangerous, i. 304, and 310. The arming of 
ſlives in what caſe dangerous, i. 306. Plato's laws deprive taem 
of the privilege of natural defence, ii. 182. Puniſhed by the Ro- 
man laws for the murder of. their maſter, though they had no 
concern in it, i. 30. Freed, in order to accuſe their: maſter, 
i. 245, et ſeg, They could not be witnelles, ib. Effects of the 
lenity of their maſters towards them; i. 306. What was the 
cauſe of the war of the ſlaves, i. 224. | 

Slownefs of execution, when uicfal, i. 69, and 97. 

Smugęgling, what renders it common, i. 266, Paniſhments againſt. 

it, why fo rigorous, ib. How and why puniſhed in Japan, i. 268. 

Society, how. men are inclined to live in ſocicty, i. 5. Effect of ſo- 
ciety eſtabliſhed amongit mea, i. 6. The political law eſtablith- 
ed in every ſociety, ib. Among ſavages, i. 344, & ſeq. Among, 
Barbarians, i. 345. | | 9 * 


Soil, its influence on laws, i. 38. 
q — Soldiers, 


—— 
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Soldiers, had the privileges of married men at Rome, ii. 128. 

Solomon; what ſort of people he employed in navigation, ii, 25. 
How long his fleets. were upon their voyage, ii. 28. 

S/n; diviſion he made of the people of Athens, i. 13. His regu- 
lations for the election of the magiſtrates of Athens, ib. His laus 
on teſtaments, i. 53. On idleneis, i. 58. On thoſe who efpoutcd 
neither ſide in public inſurrectious, ii. 309. Refleftion on the 
latter, ib. His judgment of his own laws, i. 38t, 382. 

Sap af Perſia, dethroned in our days, why, i. 33. 

Sy vereigu, in what government he may be a judge, i. 96, ef ſeq. 

Soul, its immortality, by whom denied and defended, ii. i55. How 
far propagated among certain people, ii. 157. Conſequence that 

has been drawn from it, ii. 156. 

South (peopic of the), comparcd to thoſe of the north, i. 278, e. 
ſeg. How they are affeted by love, i. 280, & ſeq. Contradic- 
tions in their character, i. 281. 

Spain (old), opinion of the ancients concerning its riches, ii. 45. 
What we are to think thereof, id. Its ſilver mines, the profits 
ariſing from them, ib. Her conqueſts in America, ii, 59. What 
ſhe did to preſcrve them, i. 155. Whether her conqueſts have. 
increaſed her power, ii. 62, et ſeq. Her trade to the Weſt- Indies, 
ki. 67. She attempted to eſtabliſh arbitrary power in Flanders, 
bat miſcarried, i. 155. A law publiſhed in Spain in 1740. Judg+ 
ment of this law, ii. 12. 

Spaniards, their devaſtations in America, i. 44. Their character 
and honefiy, i. 371. Their conduct towards the Mexicans and 
the Indians, i. 173. and ii. 109. 

Sparta. Sce Lacedemonians. 


- Speftacles (public), the influence they had on. the Roman people, 


*. 244. a 

Speeches ( ĩndiſtreet), puniſhed as high treaſon, i. 241. Behaviour 
of ſame emperors upon this ſubject, i. 243. 

Sptes, whether they are neceſſary in a monarchy, i. 253. 


Spirit (general) of a nation, what it is, i. 101, 103. How it onght 


to be reſpected, ib. Of ecommerce; its eſſect upon mankind, 


ti. 2. Of the Laws of Japan, i. 108. Of the Roman fenate, 


i. 110, Of equality, contrary to the ſpirit of extreme equality, 
i. 141. In what they both conſiſt, ib. 


| States, marks of their proſperity, ii, jo. They may alter, and how. 


many ways, i. 209. They have each a particular view, i. 187. 
Sterility of lands, its eſſects, i. 341. 

Stick. See Batoon. 

. Stoics; praiſe of this ſect, ij. 147. 


Strabo; what he ſays in regard to the marriages between brother 


and ſiſter at Sparta, i. 34. | 
Subjefs, are inclined to love their prince, i. 23 3 
Subordi nation of young people to old mea, uleful for the preſerva- 
tion of "morals, i. 60 Of citizens to magiſtrates, gives force 
to the laws, ib. Or children to their parents, i. 61. 2 
Subſidies: See Ia ves. (Puplllar) 3 5 
Subſtitution (vulgar), i. 389. illar), #6. 
Sig, a 11 avoided in the compoſing of laws, = 205 
£ce1/108 
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INDE X. 
Succeſſon to the empire, whether it is fixed in a deſpotie govern- 
ment, i. 75, 76. Judgment of the conduct which a prince, who 
ſucceeds to the crown in a defpotic country, obſerves towards bis 
brothers, i. 79. Which is the beſt order of fucceffion, i. 76, et 
ſeq. Order of ſucceſſion in monarchies, ii. 201. On what law it 
is founded, ib. Whether it may ſometimes be changed, ii. 206. 
To the crown of France, confined, to the male line by the Salic 
law, i. 358. To ficfs, how regulated, ii. 439, ef ſeq. 

Sufrages, two ways of giving them, i. 13. Whether they ought 
to de public or ſecret, i. 14. How thoſe of the nobility and the 
ſenators vught to be given, i. 15. Given for money, i. 139. 

Suicide, bow puniſhed among the Greeks and Romans, fi. 3r3. 
Motive of both, ib. Common under the firſt Roman emperors, 
ib. Laws againſt ſuicide, i. 290. Frequent in England, ib. et ſe 

Sxlian, or grand ſignior, whether he is obliged to keep his word, 
i. 33. His right of three per cent. on the value of inheritances, 
i. 75. Refiettion on the crnel jultice of ſome ſulrans, i. 103. 

Summons (perſona]) of the lord before the ſovereign, when it took 
place, ii. 28z, When it ceaſed, ib. | 

Sk laws, in democracies put a ſtop to luxury, i. 121. In 
ariſtocracies, i. 122: In monarchies, i. 123. In what caſe they 
are uſeleſs, ib. et ſeg. Of Arragon, i. 124. Of Sweden, i. 125. 
Of the Romans, i. 135. CAT 

Superſtition, its power, i. 349 

Sylla, judgment of his laws, i. 117, od, | 

Syracuſe, its misfortune, i. 140, ef ſeq. © Cauſe of its corruption, 
i. 142, | 

Syria (kings of), what trade they chuſe, i. 36. Their conduct 
towards the Jews ditferent from that of Alexander. i. 180. 


T. 


Tables (laws of the twelve), too cruel, i. 110, & ſeg. Regulation 
of theſe laws with regard to appeals to the people, i. 220. Whe- 
ther they had regulated the lending of money upon intereſt, ii. 
 xor, Their regulations with regard to debtors, ii. 308, With 
regard to robbers, ii. 319. 

Tacitus, his miſtake in regard to the lending of money upon in- 
tereſt, ii. ror. 

Tarquin the Proud, how he raiſed himſelf to the throne, i. 208. 
The conduct he obſerved, and the effect thereof, ib. 

Tartars, afcend the throne of China, i. 183. Means they uſe to 
preſerve it, ib. et ſeq, Effect of their conqueſt with regard to 
themſelves, i. 335. and with regard to the conquered country, 
ib. Their law of nations, i. 361. Changes which their devaſta- 
tions have cauſed in Alia, ii. 25, 26. | 

Taxes, order neceſſary in raiſing them, i. 68. How they were raiſed 
at Rome, i, 226, 227. Greatneſs of taxes, whether in itſelf good, 
i. 265. On what it depends, i. 267, Taxes inTountries where 

vitlainage is eſtabliſhed, i. 261. Taxes in countries where vil- 
Jainage is not eſtabliſhed, i. 263. Their proportion to liberty, 
i. 263. and to deſpotic power, ib. In what goverament they are 
capable ot increaſe, i, 270, (Exceſſixe), their original, _ 0 

; . cr 


IN D E X. 


Their eſſect, 1b. Exempting from taxes, how practiſed in Aſia 


and Europe, i. 274. Whether the barbarians paid any for their 


lands under the kings of the Franks, ii. 340, & ſeq. What taxes 
the barbarians. raiſed-upon the conquered people, ii. 342. Per- 
ſonal tax, i. 263. Propottion to be obſerved therein, ib. To 
what government it is molt agreeable, i. 70. Taxes on merchan- 
diſes, i. 263, et % Method of collefting them, i. 264, & ſeq. 
Proportion to be obſerved therein, i. 265, Advantageous to the 
ſtate, i. 270, & ſeg. Taxes on liquors, differently raiſed in dif- 
ferent kingdoms, i. 265. Taxes on civil contracts, or ſtamp- du - 
ties; reflection on this tax, i. 266, Danger there is ſometimes in 

_. taxing the value of merchandiſes, ii. 75. Fanlts that ought to 
be avoided in the reiſing of taxes in an ariſtocracy, i. 63. 

Temper (ſociable), its effects, i. 369. 

Temples, their origin, ii. 164. Their effect with regard to religion, 
ii. 165. a 

Teſtament, or will, forbidden among the primitive Romans, ii. 212, 

Afterwards permitted, ib. With what formalities, ib. Of the 
Roman ſoldiers, ii. 213. To what perſons it was forbidden, 

ii. 214, & ſeq. Stile uſed by the Romans in their teſtaments, 
ii. 213. In what caſe it was valid, ib. In what not, ib. When 
permitted among the Athenians, ii. 213. 92 

Thebant, what they did to ſoften the manners of their youth, i. 49. 

Theologians, their opinion concerning uſury and commerce, ii. 57. 

Theophilus. (the emperor) orders a ſhip to be burnt that had been 

laden with merchandiſes for his wife, ii. 14. ; 

Theophraſtus, his opinion in regard to muſic, i. 46, 

Thoughts, puniſhed as overt acts, i. 24m. . 

Tiberius, oppoſes the reformation.of luxury, i. 123. His behaviour 
in regard to ſome Roman ladies guilty of adultery, i. 134, He 
revives the domeſtic tribunal; ib, He orders ſpecie to be given 
out of the treaſury to thoſe who wanted it, upon binding thcir 
lands, ii. 20. He adds to the rigour of the Papian law, ii. 125. 

Tithes, impoſed on thoſe who were ſeized of church-lands, ii. 413. 


-, Their eftabliſhmenr, ii. 415, & eg. Oppoſition they met with, 


ii. 416. Their antiquity, i6, Their application, ii. 418. 

Trade. Sce C:mmerce. ' + TY 

T —_— of the ſubject, how thoſe crimes which diſturb it ought 

to be puniſhed, i. 233. , | 

Treaſure (the king's), ii. 3317. . 

Trial by combat, or legal duel, by what laws admitted, ii. 242. 
Its origin, ib; & ſeq. and 247, Particular laws upon this ſub- 
ject, ii. 243, 247, and 259. How it gained ground, ii, 247. It 

_ pleaſes the taſte of the nobility, ii, 25x. Cauſe of the diſuſe of 
the Salic and Roman laws, ii. 255. Its influence on the juriſ- 

' prudence of thoſe days, ib. and 253- Formalities obſerved there- 

in, ii. 253, et ſeq. and 283. Bounds preſcribed to this uſage, 
ji. 262. In what caſe they could not inſiſt upon it, ib. At what 
age they were allowed to fight, ii. 264. Between the party and 
one of the witneſſes, ii. 266. In what manner it was aboliſhed, 
ii 277. | | 

Trial by boiling wider, or ordeal, admitted among the * 
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with reſtrictions, ii. 243. In what caſe it was uſed, ii. 247. Fbr-- 


malities obſerved therein, ii. 246. Reflections on theſe trials, 


ii, 247. Changes they received, ii. 252, 253- 
Trial, or proof by witneſſes, ii. 304. How it was reſtrained, ib. 
See Judę ments. 


Tribunals, or courts of Judicature, in what government neceſſary, - 
i, 100. Foundation of the contraſt that is generally obſerved - 


between the prince's council and the ordinary tribunals, ib. Do- 
meſtic, uſed by the Romans, i, 130. The deſign of them, ib. 
et ſeq. Their forms; ib. Cauſe of their ſuppreſſion, i. r3r, 


Tribunes of the people neceſſary in an ariſtocracy, i. 66. Cicero's © 
opinion upon this ſubject, i. 69, At what time they were eſta- 


bliſhed, i. 212. Their functions, #5. 
Tribunes (military), at what time eſtabliſhed, i. 217. 
Tribute. See Taxes. 


Troops (regular), whether it is advantageous to maintain a ſtanding ' 


body of them, i. 273. 
Truces, eſtabliſhed by religion, ii. 153. 


Truth, neceſſary in converſation, i. 37. Whether for its own ſake, - 


ib. | 


Turkey; whether it be true that juſtice is adminiſtered better there - 


than in other countries, i. 92. . 
Turnaments, their effect with rd to gallantry, ii. 259. 


Tutelage, or guardianſhip, in what caſe it ought to be given to the 


mother of the pupil, i. 38 3. In what caſe to the next heir, #5: 
Tyranny; the Romans get rid of their tyrants, without being able 
to ſhake off the yoke of tyranny, i. 25. 12 
Tyrants, how they raiſe themſelves upon the ruins of a republic, 

i, 140. Puniſhed by the Grecks, i. 249. 

Tyre, the nature of its commerce, ii. 4, and 26. Its ſettlements 


on the coaſts of the ocean, ii. 26, 27. Its colonies, ib. Rival 


of every trading nation, ii. 34. 
V. 
Valerian law, the delign of it, i. 104, 105, and 219. Mifunders 


ſtood in the affair of Coriolanus, ib; Effect of it with regard to 


the goverament, i. 220. 
Valette (duke of), juuged by Lewis XIII. i. 98. 


Value (reciprotal) of money and of the — it ſignifies; ii. 69; - 


(Double) ef ſilver, ii. 17. (Poſitive and 
ner of fixing the relative value, ibs = 
Vanity, uſeful to government, i. 370. 


„ 


ii. 78. Man- 


Va alage its ori in. ii. 32 9. Rear- — thb - 
2 » | g1 — * 


hereditary, ii. 437, et ſeg. 


it was afterwards; 


ih, | 
Vaſals, their duty to their lords; ii. 20, et ſeq. What they were 
among the ancient Germans, ii. 3 30. Single combat between a 
vaſſal and his ford, ii. 27m. How they pleaded agaluſt their lords, 
ii. 276. Penalty a thoſe who appealed their lord wrong- 
fully, ii. 277. Of biſhops, by whom led into the field, ii. 334. 
Great vaſſals, ii. 28 1. Rear. vaſſals, ib. At what time they were 
excuſed from going to the —_— ii. 438. The king's _ . 
C. * 4 "= 
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.. favourable to thoſe who want to borrow, ii. 103. 


I MM EX 


who they were, i- 351. The eſtates they were impowered to 
, paſleſs, ib. Their military ſervice, ii. 354+ | | 

Pegetables, conform better than brutes to the laws of nature, i, 4. 

Venice republic, ſtands in need of a permanent magiltracy, i, 17, 
and 65. What kind of magiſtracy this is, i. 13. Moderation 
preſcribed by the laus to the nobility of this republic, i. 22. 
Diſtribution of the three powers iu this republic, i. 190. Its 
commerce with the Eaſt- Indies, how it dropped, ii. 58. 

Veſſels or ſhips, our manner of computing their burden different 
from that of the ancients, ii. 23. Of the Indies and the Red 
Sea, different from thoſe of the Greeks or Romans, ii. 23, Ef- 
fect of this difference, ib. et ſeg. Of the Indics, compared to 
thoſe at preſent made uſe of, ii. 29. Their mechaniſm different 
according to the different ports, ib. Calculation cf the ladiog of 
a veſſel by its largeneſs, ii. 30. | 

Veſtal virgins, enjoy the rights of children, jj. 128. 

Victory, its aim, i. 7. ä FOOT 

Villains, their manner of fighting, ii, 256, and 260, Whether they 

could appeal their lord's court of falſe judgment, ii. 281, 282. 
In what caſe they had this privilege, ib. 

Villainage, at what time it was eſtabliſhed, i. 26. and ii. 335, 336. 
Whether there was any general regulation to eſtabliſh it, ii. 332. 

Vines, pulled up in Gaul, ii. 30, 31. Replanted, ib. They employ 

- a great many men, ii. 1713. 1 F 

Virtue, is the principle of a' popular government, i. 24. Want of 

virtue *mong the Romans, the cavſc of their ſlavery, i. 25. The 
only ſupport, known by the Greek legiſlators, of a popular go- 

vernment, ib. Effect of the want of this virtue, ib. Neceflary 
in an ariſtocracy, i. 23. Whether it is the principle of a monar- 
chical government, i. 28. What vistues we are taught by educa- 
tion in a inonarchy, i. 36. Whether flaves can have any ſhare of 
it, i. 40, What is meant by this word, i. 41, and 30. Whether 
it is found with inequality, i. 61. Its effect with regard to pu- 
niſhmeots, i. 104. f 
Vijigoths, their laws on commerce, ii. 34. On adultery, ii. 204, 
bange in their laws, ii. 222, et ſeg. Judgment of their laws, 
ii. 224. They were preſerved in Spain, ii. 232. 
Uniformity, in what thingy it is neceſlery, ii. 326. 


Union among the noble families, neceſſary in an ariſtocracy, i. 66. 


Foconien law, the puport of it, ii. x85. Its epocha, ü. 216. The 
remains of it, ib. Supported by Cate the elder, ib. The deſign 
of it, ii. 217. How obſerved, ii. 218. * 

Volga; miſtake of the ancients with regard to this river, ii. 38. 

Uſury, why natural in deſpotic governments, i. 79. Confounded 
with commerce, ii. 55s. Is lowered after the diſcovery of the 

Indies, ii. 73. What naturalized it at Rome, ii. 99. Arbitrary 

among the Romans, ib. et ſeq. Ordinary rate of uſury among 
them, ji. 100, 0a. Diſturbance! it made, ii. 100. Laws upon 

this ſubjeq;, ii, 202, 102. The laws which forbid it arc not 


Want, 
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INDEX. 
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Wants (the ſenſe of), as natural to man as that of his weakneſs, 
i. 5. Of the poor, how a ſtate may ſupply them, ii. 137. 

War betwixt different nations, whence it ariſes, i. 6, Between the 
individuals of a ſociety, 15. Cauſe of the laws-eitabliſhed amongſt 
mankind, ib. (Civil), whether it is always attended with a revo- 
lation, i. 70. Its object, i. 7, Oftener permitted to ſmall than 
to large ſocieties, i. 168, 169. (Right ot), from whence derived, 


i. 169. 

Weakneſs, the firſt ſenſation of man, conſidered before the eſtabliſn- 
ment of ſociety, i. 5. Of neighbouring ſtates, not to make uſe 
of it in order to precipitate their ruin, i. 167. 

Will; the conjunction of wills is neceſſary to form a civil ſtate, 
j. 8. Of the ſovereign, is the ſovereign himſelf, i. ro. Of 
a deſpotic prince, ought infallibly to produce its effect, i. 34. 

Will. See Teſtament. 


Winds (trade), the ancients made uſe of them as a kind of compaſs, 


ii. 39. 

Wine, forbidden in Arabia, i. 286. and why, ib. To what coun- 
try it is agreeable, i. 28. (Exceſs of), differently puniſhed, ib. 
Sending it to barbarians forbidden by the Romans, ii. 30. A tax 
upon wine, raiſed by Chiiperic, ii. 341. 

Witneſſes, in what manner 4hey were rejeted at the time of judicial 

combats, ii. 265. How they avoided fighting, ib. How m 
are requ red in reaſon to condema a man, ii. (Falſe), 
how puniſhed, ii. 34, et ſeq. | 

Women, their condition in a monarchy, i. 129. In deſpotie go- 
vernments, ib. Their conduct, how careful the Greeks were of 
it, ib. e ſeg. To whom the guardianſhip or tutelage of women 
was gien among the Romans, i. 132. and among the Ger- 
mans, ib, When it expired, it. 124, Their d ſſolute conduct a 
pretence for accuſations againſt the great, i. 134, 135. Their 
fragality, laws made at Rome to preſerbe it, i. 135, Whether 
they ought to have the government of families, i. 133. Whe- 
ther they are fit to govern an empire, ib. Cuſtoms of the Indies 
upon this ſubject, 1. Example of ſtates governed by women, 
ib, They pals into tic family of the huſband, ii. 106. Whether 
this be an univerſal cuſtom, ib. A law which hinders them from 
inheriting, ii. 185, et ſeq. From whence derived, ib. In what 
caſe they inherited, ii. 210, & ſeq. and 217, & ſeq. Their con- 
finement neceſlary in the Eaſt, i, 319. Its influence on the ir 

-morals, i. 321. Indian women, their wantonneſs, i. 322. Dif- 
ferent orders of married women, ii. 1079. Women that bura 
themſelves at the death of their huſbands, ii. 157, Lent by their 
huſbands to another man, ii. 203. In what caſe, when they 
heard no tidings of their huſbands, they were allowed to marry 
again, ii. 190. They were not allowed to fight, ii. 264. nor 
to appeal to a judicial combat without the authority of their 
huſbands, ib. / : 
Words, Sce Specches. 


World, 


I ND E X 


World, whether its laws are invariable, and why, i. 2. The in- 
telligent world does not follow its laws _—_ i. 3. Phyſical 
| | world, ib. 
| — (ay 400 puniſhed-by the decemvirs, i. 17 d by the 
ritings (fatyrical), 1. an a 
[ 2 224. In what light * in dif- 
ferent governments, ib. 


To the BixDERs . 


As the ſecond volume of this work is the largeſt, place 
| this Invex at the end of the firſt volume, to 5 
them more equal in ſize. 


